
W
hat role, if any, should ordi-

nary citizens play in determin-
ing guilt and punishment in
criminal cases? Some Chinese
courts, dissatisfied with the

mixed tribunals of one judge and two lay 
assessors that hear many of their cases, have
been experimenting with so-called people’s
juries whom they consult before making deci-
sions. Taiwan’s judicial branch recently 
announced that it would soon seek legislative
approval for pilot projects for its own, as yet
undetailed, version of a consultative jury. 

Both sides of the Taiwan strait can benefit
from studying the unique consultative jury sys-
tem that South Korea has implemented since
2008. It is an imaginative, if tentative, effort to
adapt to Korean circumstances features
of both the common law jury and the
continental European mixed tribunal of
professional judges and laymen that 
Japan established in 2009.

Like most of East Asia, Korea seemed an 
unlikely candidate for any type of popular par-
ticipation in judicial decision-making. Yet, des-
pite authoritarian traditions, South Korea’s dra-
matic transformation from dictatorship to 
democracy in the late 1980s brought strong 
demands for democratising the administration
of justice. In 1999, president Kim Dae-jung 
appointed a committee that recommended cit-
izen participation in the courts. In 2007, the 
National Assembly promulgated the Act on Cit-
izen Participation in Criminal Trials, which
launched a five-year period of experimentation
with a consultative jury. This avoided the con-
stitutional problem that would have arisen had
the ultimate decision-making authority of
judges been infringed. 

After reviewing the results of this experi-
ment, a more permanent system of popular
participation is to be installed. 

Supporters of Korea’s experiment hope to
enhance public confidence in the legitimacy
and credibility of courts that were considered
autocratic, secretive, frequently corrupt and
always under the influence of official and busi-
ness elites. They expect jury trials to bolster
broader reforms designed to end Korea’s 
inquisitorial “paper trials” that have largely 
focused on court confirmation of pretrial testi-
mony and other government evidence, with lit-
tle opportunity for meaningful defence. Their
goal is to create open, adversarial hearings fea-
turing in-court testimony subject to cross-
examination before impartial professional and
lay adjudicators in an equal contest between
prosecution and defence. 

Thus far, the Korean jury affects only a small
number of cases. It applies solely to specified,
mostly serious offences, excluding white-collar
offences such as fraud and embezzlement.
Moreover, judges have the discretion to pre-
clude use of juries in cases they deem inappro-
priate, and defendants can choose to be tried by

judges alone. Juries are randomly selected, but
certain professions are exempt or disqualified
from serving, and prospective jurors are exam-
ined in court by prosecution and defence, who
can each reject a few without giving reasons
and exclude others for cause.

In principle, juries deliberate independent-
ly, without judicial intervention, and their ver-
dicts must be unanimous. At the request of the
majority of jurors, however, they may discuss
the case with the presiding judge before voting.
If jurors cannot reach a unanimous verdict on
their first vote, they must hear the views of the
presiding judge, after which they may decide by
simple majority. The presiding judge also gives
jurors guidelines regarding sentencing. Jury 
determinations on guilt and sentencing are not
legally binding on judges, but must be included
in the trial record, and the court must explain to
the defendant any discrepancy between the
court’s decision and the jury’s. 

While it is premature at this point to evaluate
the Korean experiment, a number of circum-
stances can be noted preliminarily. The much
heavier burden on judicial resources that many
thought would be imposed on the courts has
not materialised. Indeed, the number of jury tri-
als has been much lower than expected. Courts
often exclude complicated cases – most jury tri-
als conclude in a day – and most defendants

choose bench trials. As expected, attracting and
compelling juror participation have proved dif-
ficult. Yet most who serve come away with a
favourable experience, and have been more 
diverse in age and occupation than anticipated. 

Trial courts accept jury verdicts regarding
guilt in more than 90 per cent of the cases, and
jury sentencing recommendations even more.
The percentage of court judgments reversed on
appeal is proving to be substantially lower for
jury trials than for other criminal cases. Signifi-
cantly, jury trials have resulted in an unusually
high acquittal rate – 8.8 per cent in one study
and 10 per cent in another, roughly three times
the acquittal rate for non-jury criminal trials.
Further evaluation will require greater and
more comprehensive data, and interpreting its
implications will be subtle and challenging. 

Yet some things already seem clear. Korea’s
jury system appears to be here to stay, if only in

its non-binding capacity. The categories of 
applicable criminal cases are likely to expand,
including fraud and embezzlement, so that
cases will increase. Criteria for allowing poten-
tial jurors to be excused from duty will probably
be clarified, as will standards for allowing
judges to exclude cases from jury trial. 

If, as some reformers advocate, jury verdicts
are to become binding, a constitutional
amendment or Constitutional Court interpre-
tation may be necessary, and there is the added
issue whether criminal defendants should be
granted a constitutional right to trial by jury, so
that this opportunity is no longer limited to
cases prescribed by legislation and permitted
by judges. 

The South Korean experiment offers a fertile
field for study. Law reformers on the mainland
and in Taiwan will have many questions about
how the system works and why. Many observ-
ers are waiting to see whether Korea will take
steps to authorise ordinary citizens to make
binding decisions about guilt and sentencing. 
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Justice of peers

Jury trials have a high
acquittal rate – roughly
three times the rate for
non-jury criminal trials 
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consultative juries that aim to raise public confidence in the courts 

Developing economies as a
whole are now the source
of more than half of global

gross domestic product growth.
But are there risks that some or
many of these countries could fall
prey to the “middle-income trap”?

Many developing countries
succeeded in evolving from low-
per-capita income levels, but then
appeared to stall. Such a trap may
well characterise the experience of
most of Latin America since the
1980s, and, in recent years, middle-
income countries elsewhere have
expressed fears that they could
follow a similar path. 

In most cases of successful
evolution from low- to middle-
income status, the underlying
development process is broadly
similar. Typically, a large pool of
unskilled labour moves from
subsistence-level occupations to
more modern manufacturing or
service activities that do not
require much upgrading of these
workers’ skills, but nonetheless
employ higher levels of capital and
embedded technology.

Such a transfer usually occurs
in tandem with urbanisation, and
substantially raises productivity,
leading to GDP growth. 

The turning point in this
transition occurs either when the
pool of transferrable unskilled
labour is exhausted, or, in some
cases, when the expansion of
labour-absorbing activities peaks
before the pool is empty.

Beyond this point, raising total
factor productivity and sustaining
rapid GDP growth depends on an

economy’s ability to move up on
manufacturing, agricultural or
service value chains. The challenge
then is to create domestic
capabilities and institutions.
Provision of education and
appropriate infrastructure is a
minimum condition.

Asian developing countries
have relied extensively on foreign
trade to accelerate their labour
transfer by inserting themselves
into the labour-intensive segments
of global value chains. 

While international trade has
opened that path, institutional
change, high-quality education,
and local creation of intangible
assets are essential for sustaining
progress over the long run. South
Korea is such a country that
exploited these opportunities to
move right up the income ladder.

Middle-income countries rich
in natural resources face a road of
their own. Unlike manufacturing,
natural-resource use is to a large
extent idiosyncratic. 

While most countries that
evolve from low- to middle-
income status have followed a
fairly common route, their next
stages are likely to be more diverse.
Given advanced economies’ poor
growth prospects, the world
economy’s dynamics nowadays
will depend on how successful
country-specific steps up the
income ladder turn out to be.

Otaviano Canuto is the World Bank’s
vice-president for poverty reduction
and economic management. 
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Beware the rise and stall
of global growth engine
Otaviano Canuto assesses the risks of the
middle-income trap for emerging economies 

The turnout for the July 1march, the biggest in
seven years, confirmed opinion polls that show
the Hong Kong public is deeply unhappy, a fact

reflected in low support ratings for both the chief
executive and the Legislative Council.

The sarcastic exchange between Donald Tsang
Yam-kuen and legislator Alan Leong Kah-kit during
the last Legco session – regarding the public’s lack of
trust in the chief executive, the legislature and even
the media – would be funny if it were not so serious.

In a recent survey by Hong Kong University’s
public opinion programme, 51per cent of
respondents said they were unhappy with lawmakers
– the highest level since polling began in 1998. At the
same time, Tsang’s support rating, which the
programme measures twice a month, hit 46.5 points,
his lowest since taking office in 2005. The level of 45
marks is regarded as critical.

Clearly, the electorate is deeply dissatisfied and
frustrated. Voters see a government that is seemingly
unable to make up its mind on any issue and liable to
back down the moment it faces opposition.

They also see legislators who are undisciplined
and disrespectful of institutions and who seem bent
on obstruction for its own sake and offer no
constructive ideas to resolve real problems.

This situation has persisted – indeed, worsened –
for 13 years. We all remember that when Tung Chee-
hwa first became chief executive, he enjoyed
immense popularity. But in the end he was laid low,
partly due to outside circumstances such as the Asian
financial crisis, partly because of his lack of
governmental experience, but mostly because of a
dysfunctional system.

Tsang inherited the same system when he became
chief executive – a system laid out in the Basic Law,
where the legislature is elected in one way or another
but where the executive arm of government had no
guaranteed legislative support for its policies.

During the colonial period, the executive had few
problems obtaining legislative support since
legislators were appointed, not elected. But the Basic
Law, by stipulating elected legislators while depriving
the chief executive of the same legitimacy, made it
virtually impossible for the executive arm to govern. 

Thus, the root of Hong Kong’s problems lies in the
unworkable system prescribed by the Basic Law. It
makes little difference who the chief executive is – he
or she does not have a free hand to govern. Again, it is
the Basic Law that stipulates that the chief executive
is accountable to both Beijing and the people of Hong
Kong.

Immediately after 1997, Beijing exercised self-
restraint and had confidence in the chief executive
but, in recent years, the central government’s
interference in Hong Kong affairs has increased. This
robs the chief executive of the Hong Kong people’s
respect and makes his job impossible. 

Hong Kong’s governance problems reflect the
dysfunctional system set out in the Basic Law and the
central government’s unwillingness to allow the
region the autonomy that it is supposed to enjoy.

The cause of Hong Kong’s problems does not lie
here. It lies in Beijing – and so does the solution.

Frank Ching is a Hong Kong-based writer 
and commentator. frank.ching@scmp.com. 
Follow him on Twitter: @FrankChing1
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In his final question-and-answer
session at the Legislative Council
before the summer recess, Chief

Executive Donald Tsang Yam-kuen
cautioned those holding public
office who comment on government
policies and performance to tread
carefully and think about the
consequences of their actions. 

He said Hong Kong people can
distinguish whether their comments
are based on facts or intended to
take political advantage. 

Tsang’s position doesn’t always
allow him to be himself, which
explains why he has been rather
awkward in the way he conducts
himself in public. Now with about a
year to go before his term ends, he
can shake off these political shackles
and speak his mind more freely,
making more pointed comments. 

His comments in Legco were a
bait tossed to those interested in
competing for the top job, and they
took it. 

First to respond was Executive
Council convenor Leung Chun-ying.
He rejected indirect references
made to him that he was trying to
gain political mileage by criticising
the government and its policies. He
said Exco members were no
different to other public office
holders, who are entitled to speak
the truth, as long as they do not
divulge sensitive and important
details. 

Leung may have done what he
thinks is right, but he has forgotten
that the Exco is indeed a
consultative body assembled by the
chief executive, to whom it is
ultimately answerable. The council

is tasked to advise the chief
executive on policy and governance
matters. So, executive councillors
must understand what the public
wants and reflect public views to
help the government form
appropriate policies. 

They must always keep details of
meetings confidential. Most
importantly, they should not advise
the government on certain policies
behind closed doors and then
publicly criticise the same policies
they have helped to formulate. 
It would be like tearing down
something they have helped to
build.

Acting in this way might not have
breached the rule of confidentially
and collective responsibility, but it is
certainly an attack on the credibility
of the government, and would
weaken its power to govern.

Another top candidate for the
chief executive post is former Legco
president Rita Fan Hsu Lai-tai.
Needless to say, she also took the
bait from Tsang. She was quick to
point out that she is no longer a
public office holder.

Fan said it was meaningless to
debate whether politicians who
entangled themselves in political
debates were trying to gain political
advantage. She further stressed that
politicians should not just talk the
talk, but walk the walk. She was
obviously making indirect
references to Leung for merely
speaking against the administration
but doing very little to push for
changes.

Fan’s comments in turn
prompted Exco member Anthony

Cheung Bing-leung to defend the
role of Exco members, whom he
said were also responsible to the
public and hence sometimes may
have to speak against the
administration.

Tsang’s remarks at Legco’s final
sitting before its move to Tamar
seemed to have caused a ripple
effect and showed what our
politicians are truly after: political
power. 

The current legislative term will
end in a year and the chief executive
will also step down in less than 12
months. The war for the top post is
on. And no doubt every social and
political issue will be used by
politicians to get ahead during both
elections.

Our voters can certainly discern
between good and bad political
intentions. They will monitor every
word our politicians utter and every
move they make. 

The reality is, like the Chinese
saying goes, “true gold is not afraid
of furnace fire”. 

Mind you, even though the chief
executive poll is a small-circle
election, the candidates still need
the support of Hongkongers to
boost their popularity and show
they have the backing of the public. 

Albert Cheng King-hon is a political
commentator. taipan@albertcheng.hk
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Like a soap opera, the
sovereign debt crisis in
Europe continues to unfold.

After Greece, Ireland, Portugal, it is
now Italy which is in the grip of
global investors. Commentators
are already asking which country
will be next. Spain? After all, Spain
looks more vulnerable than Italy,
as its banks were severely hit by the
financial crisis in 2008. Or perhaps
it will be Belgium that, like Italy,
features chronically high debt and
political instability? 

The contagion has now spread
to the core of the euro area. From
here the crisis can eventually and
very painfully stretch to its logical
conclusion – the default of nations
unable to raise fresh capital to
repay their outstanding debt. Such
an outcome, at this stage and after
several attempts to contain the
crisis, would spell the end of
Europe’s single currency. This is
the worst case that policymakers
are committed to avoid; its impact
on the world financial and banking
system are unpredictable and
possibly devastating.

Understanding the economics
of the crisis is straightforward,
finding an acceptable solution for
all parties involved is the hard part.
After all, we are where we are
because of a catastrophic failure in
the governance of the single
currency union. Weak surveillance
at the EU level allowed the crisis to
morph from a banking crisis to a
widespread sovereign debt crisis. 

Unsustainable public debt
positions – as for Greece and Italy –
and excessive credit growth

generated by inappropriate
monetary conditions – as for
Ireland, Portugal and Spain – did
not appear overnight, but built up
over time. Good surveillance
would have helped identify critical
situations before they became
unmanageable, and monitor and
ensure compliance with the agreed
objectives. Now we know that
Greece was the tip of the iceberg,
rather than an isolated case. 

Reforming the governance of
the euro area, however, is not for
now, but for when things will
settle. The crisis will continue to
unfold until the euro zone member
states reach an agreement they feel
comfortable with. This may
happen at the European summit
this week, and omens bode well for
such an agreement that will buy
more time while Italy, Greece and
the others put their house in order
and try to regain market
confidence. 

This won’t be the optimal
result, but the best one under the
current circumstances. Decision-
making in a 17-member currency
union – and an even larger EU –
inevitably produce sub-optimal
results. Strengthening decision-
making and reducing the
cacophony of different opinions
heard in the last weeks will need to
feature prominently on the euro
zone reform agenda. For the time
being, however, the key objective is
to shelter from another storm.

Paola Subacchi is research director 
of international economics at 
Chatham House, London

Euro zone must first
stop itself coming apart
Paola Subacchi says reforms can wait, but
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