
H
ow the government of
one-fifth of humanity
punishes its own
people continues to
attract worldwide
attention. Many
foreign media reports
concern human rights
activists victimised by
the mainland’s

blatantly unfair criminal justice system,
such as artist Ai Weiwei . Others
emphasise the faceless thousands executed
every year for non-political offences. Yet,
although much is known about published
laws and some individual cases,
surprisingly little reliable data exists about
the functioning of the system as a whole. 

This week’s publication of Criminal
Justice in China: An Empirical Inquiry
represents a giant step forward in
expanding our understanding of how the
mainland’s formal criminal process works.
This volume, the product of years of
painstaking research by Professor Mike
McConville, dean of the faculty of law of
the Chinese University of Hong Kong, and
an able group of colleagues, dwarfs
anything previously available in scale,
scope and comprehensiveness. 

The picture that emerges is one of a
Communist Party-led, police-dominated
criminal justice system in which
prosecutors and especially judges play
generally passive and restricted roles. In
this respect, China is very different from
not only Anglo-American jurisdictions, but
also its democratic East Asian neighbours –
Taiwan, South Korea and Japan, where
prosecutors, whatever their imperfections,
now actively supervise and restrain the
police. In all democratic countries, courts
as well as prosecutors are sympathetic to
the challenges facing police, but usually act
with at least some independent political
authority to provide checks on police
powers. In China, by contrast, the police
are king, in law as well as practice. 

It is important, of course, to improve the
protection offered to suspected offenders
by China’s criminal procedure legislation,
which is due for another round of revision
before the end of the year, and

McConville’s work demonstrates the need
for further reforms in all criminal cases. For
example, the revised law should clearly
guarantee defence lawyers’ ability to
genuinely assist detained suspects
undergoing interrogation. It should also
effectively require witnesses to testify
in court trials, so that they can be
cross-examined. 

Yet, as McConville notes,
whatever the reforms
introduced, China’s
Criminal
Procedure Law
always seems
to contain
enough
ambiguities,
loopholes and exceptions
to enable the police to retain
unfettered powers, thanks to
the lobbying power of the
Ministry of Public Security, the
Ministry of State Security and the
Communist Party’s Central Political and
Legal Committee. Moreover, the system
affords no effective ways for lawyers to
challenge self-serving, plainly illegitimate
police interpretations and misapplications
of the law. 

Even more fundamentally, McConville
emphasises the extent to which
contemporary Chinese culture buttresses
police distortions of those universal legal
norms that do manage to get embedded in
the country’s legislation. In practice, those
protections are undermined by
antagonistic values, attitudes and customs
that derive not only from today’s Leninist
“people’s democratic dictatorship” but
also from the impact of traditional Chinese
society. Lack of sympathy for the rights of
criminal suspects and lack of respect for
those who defend them run very deep in
China, as does the primacy of guanxi
(human relationships) over rules. 

Moreover, on the mainland
punishment also takes many forms that go
beyond the formal criminal process. The
police have many options for depriving
people of their personal freedom without
even the cursory review of other agencies.
Every year, they detain huge numbers of
minor offenders for up to 15 days per
infraction for violations of the Public
Security Administration Punishment Law,
which are not considered to be crimes. 

They also detain hundreds of thousands
of more serious offenders for up to three
years of incarceration known as “re-
education through labour”, with the
possibility of a fourth year being added. Yet
this, too, is not deemed to be criminal
punishment, but merely an
“administrative” sanction that is not

deserving of even the minimal procedural
protection associated with China’s formal
criminal process. The police are similarly
authorised to detain drug and prostitution
offenders for significant periods without
seeking approval from prosecutors, judges
or any other officials. 

Most disturbingly, the police and other
officials increasingly are imposing entirely
extra-legal detention of varying durations
on a broad range of people. Many would-
be petitioners have been illegally
consigned to unofficial, unidentified “black
jails”. Without a shred of legal
authorisation, police “disappear” human
rights activists and their lawyers, often
subjecting them to physical and
psychological abuses. 

It is more than a year since the
courageous lawyer Gao Zhisheng 
vanished for the second time after
revealing his hideous torture by police.
Recently, the domestic security divisions of
several cities’ police bureaus have been
disappearing “rights lawyers” for periods
ranging from three to 70 days in an obvious
attempt at intimidation. Some find that,
even after completing prison sentences,
police continue to forcibly isolate them
from society, restricting them to their
homes, as has been the case for Shanghai

lawyer Zheng Enchong since 2006, and,
since last year, for the blind “barefoot
lawyer” Chen Guangcheng .

When it comes to detention, only the
party discipline inspection committees
enjoy priority over the police. They
regularly impose the dreaded shuanggui, a
euphemism for the often lengthy,
incommunicado confinement that party
members suffer while undergoing
investigation for corruption. No legal rules
protect the party’s approximately 80
million members from this nightmare.
Those who are ultimately found by the
party to have engaged in serious
misconduct are only then transferred for
official prosecution. 

These non-criminal and extra-legal
measures were beyond the scope of
Professor McConville’s latest work, but we
can hope that he and his team might soon
undertake the challenge of producing an
equally insightful portrayal of these even
more secretive police actions. 
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Not a pretty picture

The picture is one of 
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criminal justice system in
which prosecutors and
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. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

T
he night then US president Ronald Reagan sacked more
than 11,000 striking federal air traffic controllers early in
his presidency in 1981, US intelligence agencies noticed an
unprecedented rise in cable traffic from Washington
embassies. The world, it seemed, was digesting the

emergence of a resolute and confident leader.
Anecdotal evidence around the region suggests current US

President Barack Obama’s announcement last week of the killing
of Osama bin Laden also left embassy aerials buzzing.

The questions for the region will resonate in the weeks and
months ahead. Does this mark the turning point that will
essentially secure a second term for Obama? Will it free him to
return to his renewed engagement with the East Asian region with
fresh vigour and confidence?

Certainly a broader confidence was on full display last Friday as
Obama bounded up the steps in a Kentucky auditorium to praise
his special forces, even as international commentators demanded
full details of the operation and questioned the killing of the
unarmed al-Qaeda leader.

Already some mainland analysts are expressing anxiety that
Washington may again stoke fears concerning China in a fresh US
push in the region, while a variety of envoys in smaller East Asian
countries suggest there is still plenty of ground for Washington to
make up.

While the jump in Obama’s popularity polls – as high as 11per
cent, according to some estimates – was considerable, sustaining
such figures will depend on other factors, particularly the economy
and the job market.

Significantly, the poll figures could yet point to a highly
intriguing intangible – that the killing of Osama bin Laden will
finally convert at least some of that hard core of Americans who
struggle or refuse to accept Obama as their president.

No other president has faced such a vexing challenge – one that
is palpable every time someone suggests publicly that he is a
Muslim, foreign-born, a terrorist sympathiser or a Marxist. Or even

some strange mix of all of the above.
Such claims were whipped up in

the frenzy of his historic 2008 run and
some have continued to resonate long
into his presidency, moving beyond
the political fringes into the
mainstream arena.

One of his Democratic
predecessors Jimmy Carter, for
example, may have seen his post-
Nixon, breath-of-fresh-air appeal
shredded by perceptions of indecision
and weakness, yet no-one seemed to
challenge his basic right to hold office.

The bin Laden operation is the kind
of event that US presidential handlers drool over – a rare chance to
showcase an incumbent, and his team, as organised, cool, decisive
and even ruthless.

The mere fact that the operation took months of planning
across a range of institutions in total secrecy highlights a degree of
teamwork and organisation that is not always visible in
presidential administrations.

And for Democrats, there is an extra edge – denting the myth
Republicans love to propagate that they are weak on national
security. It is no surprise that Obama and his team attempted to
ensure that the raid on the compound had maximum domestic
political impact.

From the earliest stages of his White House run, the then-junior
senator from Illinois contrasted his outspoken opposition to the
Iraq war with the need to intensify the hunt for bin Laden and the
fight against al-Qaeda.

Political operators have an old phrase for actually delivering on
a key early promise amid an arena dominated by rhetoric over
action – they call it “doing what it says on the tin”. Few things are
more potent domestically.

It is a virtue that resonates internationally. Early in his
campaign, Obama also pledged to improve America’s alliances
and partnerships in Asia. Don’t be surprised to see the president
and his team lift their profile in East Asia in the months ahead. 
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The world is drowning in corporate
fraud, and the problems are
probably greatest in rich countries –
those with supposedly “good
governance”. Poor-country
governments probably accept more
bribes and commit more offences,
but it is rich countries that host the
global companies that carry out the
largest offences. Money talks – and it
is corrupting politics and markets all
over the world.

Hardly a day passes without a
new story of malfeasance. Every
Wall Street firm paid significant fines
during the past decade for phoney
accounting, insider trading,
securities fraud, Ponzi schemes, or
outright embezzlement by chief
executives. A massive insider-
trading ring is currently on trial in
New York, and has implicated some
leading financial-industry figures.
And it follows a series of fines paid
by America’s biggest investment
banks to settle charges of various
securities violations.

There is, however, scant
accountability. Two years after the
biggest financial crisis in history,
which was fuelled by the
unscrupulous behaviour of the
biggest banks on Wall Street, not a
single financial leader has faced jail.
When companies are fined for
malfeasance, their shareholders, not
their chief executives and managers,
pay the price. The fines are always a
tiny fraction of the ill-gotten gains,
implying to Wall Street that corrupt
practices have a solid rate of return. 

The explosion of corruption – in
the United States, Europe, China,
India, Africa, Brazil, and beyond –
raises a host of challenging
questions about its causes and how
to control the epidemic. 

Corporate corruption is out of
control for two main reasons. First,
big companies are multinational,
while governments remain national.
Big companies are so financially
powerful that governments are
afraid to take them on.

Second, companies are the major
funders of political campaigns in
places like the US, while politicians
themselves are often part owners, or
at least the silent beneficiaries of
corporate profits. Roughly 50 per
cent of US congressmen are
millionaires, and many have close
ties to companies. 

Given the close connections of
wealth and power with the law,
reining in corporate crime will be an
enormous struggle. Fortunately, the
rapid and pervasive flow of
information could act as a kind of
deterrent or disinfectant. Corruption
thrives in the dark, yet more
information is coming to light via e-
mail and blogs, as well as Facebook,
Twitter and other social networks.

We will also need a new kind of
politician leading a new kind of
political campaign based on free
online media rather than paid
media. When politicians can release
themselves from corporate
donations, they will regain the
ability to control corporate abuses.

So the next time you hear about a
corruption scandal in a poor region,
ask where it started and who is doing
the corrupting. Neither the US nor
any other “advanced” country
should be pointing the finger at poor
countries. It is often the most
powerful global companies that
have created the problem.
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Jeffrey Sachs is professor of
economics and director of the Earth
Institute at Columbia University.
Copyright: Project Syndicate

Voices: Corruption

Rich nations have no
right to point fingers
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Jeffrey Sachs 

Osama bin Laden’s killing turns the
spotlight back on both India’s messy
handling of Pakistani terrorism and
the United States’ double standards
on militancy. 

The Pakistani-American terrorist,
David Headley, scouted targets in
Mumbai for the terrorist
organisation Lashkar-e-Taiba’s
multiple attacks in November 2008
that killed 164 people and injured
more than 300. Indian intelligence
officials who later interrogated
Headley in US custody returned
convinced that America stood by
and let the carnage play out to
protect him. 

Headley implicated the
notorious Pakistani Inter-Services
Intelligence (ISI) in the co-ordinated
shooting and bombing attacks
across Mumbai, as did the Pakistani-
Canadian terrorist, Tahawwur Rana,
who is also in US custody. 

India must rely on good relations
with Pakistan to bring to justice the
terrorists responsible for the
Mumbai attacks. Those principally
implicated, besides the leadership of
the Pakistan army and ISI, are
Lashkar-e-Taiba chief Hafiz
Mohammed Sayeed, and his aides. 

Pakistan predictably has been
dragging its feet on vigorously trying
the Mumbai masterminds and
organisers. If Lashkar-e-Taiba is
indicted and its terrorist
functionaries sentenced, they will
certainly rat on the Pakistan army,
navy and ISI. So it is in Pakistan’s
interest to keep the lid firmly closed. 

The problem is that Indian Prime
Minister Dr Manmohan Singh is not
single-minded in pursuing justice
over the attacks. Unlike the US,
India has no policy concerning
targeted assassinations. And while it

has capabilities, it is unlikely to
launch military strikes on terrorist
training camps in Pakistan, since
that country is a nuclear power. 

The least India can do is to ban
peace moves with Pakistan until its
precipitate failure (of which there
are all the signs) brings it to its
senses. But Singh is so weak
domestically and so embattled with
corruption scandals that he is
obsessed with anything by way of
“peace” with Pakistan to buoy his
sinking premiership. 

The related issue is of US double
standards. Faced with growing
adverse Indian public opinion, the
US permitted India to question
Headley. But it won’t give him up to
India on the grounds that he has
become an informer in the linked
case of a Danish newspaper
bombing plot. Bringing in Rana is
tougher as he is a Canadian citizen. 

The settled view among Indian
intelligence officials is that the US
cannot risk giving up Headley
because it would expose its cynical
silence on Mumbai and reveal CIA
links with Pakistani terrorist groups.
And so pro-American are Singh and
his government they won’t stand up
against US double standards. 

In the end, it is only Indian public
opinion that will compel Singh’s
government to put peace moves
with Pakistan on ice until it punishes
the Mumbai attack terrorists and
pressures America to hand over
Headley and Rana. 

Until then, India can derive only
limited satisfaction from the
elimination of Osama bin Laden,
and America’s anti-terrorism
credentials will remain suspect. 
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On the mainland today, political
divisions between right and left are
severe. But if there is some point on
which there is consensus, it would
have to be that both sides believe
our universities are in trouble. 

In fact, our universities have
become shrines at which various
education-related interest groups
can personally profit. 

The only possible road forward
for China’s universities is reform.
The most critical reason universities
in the Republican era were run so
well, by comparison, was that there
was a three-tiered system in place.
National, private and church-run
universities coexisted. 

Everyone knows that our
universities are not some
quintessence of Chinese culture, but
rather are imported products. Even
if the Imperial Capital University,
founded in 1898 to later become
Peking University, was the earliest to
be founded, the first people to
advance higher education curricula
in China were foreigners. For the
Chinese, the founding of universities
was a learning process, involving
study outside as well as at home.

The competition from church-
run schools was critical. It protected
the climate of higher education in
the face of government meddling
and greedy private universities. The
principles of autonomy, academic
freedom and faculty governance are
the result of accumulated
experiences of the academic world
outside China, and are established
practices that must be followed by
any university wanting to excel. 

While the Republican tradition of

higher education no longer exists,
universities in China today must, at
the most basic level, follow the
principles of other advanced
countries. If we insist on going
against this trend, and harp on
about our unique characteristics, we
would be better off just establishing
old-style imperial academies and
forgetting about universities. 

We would then have no need for
such things as natural science,
engineering and law. Our college

students could avoid studying
foreign languages. 

The situation we have – where we
have partly accommodated
established international practices,
which can be violated left and right –
is even more frightening. We talk
about scholarship, but belittle
academic freedoms. We found
universities, and our universities
look exactly like government
agencies. With universities like this,
it makes no difference how many we
build, or how much equipment we
stuff into them, they will ultimately
be of little use to us. 

And so, if we hope to have
universities with an impact, our only
option is to join up with established
international practices – like South
University of Science and

Technology of China in Shenzhen,
which is taking its cues from Hong
Kong’s University of Science and
Technology. 

What we need is a government
green light for private capital to
establish universities, not just the
small-scale, low-level academies
now permitted. A much bigger door
needs to be opened, allowing foreign
investment in universities as well as
church-run universities. 

There is nothing to fear about the
industrialisation of education
services. What is frightening is being
unable to get the service you deserve
even after you’ve paid dearly for it.
In terms of education, this means
students fail to gain the knowledge,
training and abilities that prepare
them for the job market. 

Our universities have already
been transformed into a vast
monopoly of enterprises fortified by
official power. 

Further reform means dealing
with a massive wall of vested
interests. The only force that can
bring down that wall is opening up
the education market. 
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Competition the way 
to improve universities 
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