
remedies to have been exhausted. Efforts
on Xue’s behalf have shifted to the
possibility of the “immediate humanitarian
release” requested by Huntsman. Given
Xue’s uncertain physical and mental
health, a good case can be made for
medical parole. If his sentence is
commuted from eight to six years, he
would also be eligible now for the
conventional parole available to prisoners
who have served half their sentence. 

Although Xue has never been accused
of spying for the US government, and
China has shown little interest in those
convicted of espionage for China in the US,
one should not rule out an exchange, such
as that which recently occurred between
Russia and the US.

Whatever Xue’s fate and that of his
long-suffering family, his case, like last
year’s conviction of Rio Tinto’s Shanghai
representative, the Australian Stern Hu,
demonstrates that foreign businesspeople
ignore China’s criminal justice system at
their peril. 
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after he had acquired it and seven weeks
after he had been incarcerated. Yet the
High Court, which regarded the bureau’s
conclusion as unchallengeable, did not
respond to this argument. It merely noted
the testimony of another witness that it was
common knowledge among Xue’s friends
inside the government agency involved
that the material was to be kept secret. 

The court made no reference to the
universally recognised prohibition against
retroactive criminalisation, which China
has long acknowledged, or the principle,
occasionally practised in China, that
ambiguous criminal laws should be
interpreted in favour of the accused. 

The High Court, like the lower court,
rejected without explanation the American
embassy request to send an observer to the
court hearing, as the US-China consular
agreement and Chinese law seemingly
require, even in secret trials. But both
courts gave the appearance of a partial bow
to legal requirements by allowing an
American official – in this case Ambassador
Jon Huntsman – to attend the
pronouncement of the judgment, a much
less important proceeding.

Where does this leave Xue? Although
Chinese law permits only one appeal, it
does authorise applications for post-
conviction court review. Tong, however,
reportedly considers any realistic legal

Xue. The first instance court also delayed
its judgment in the case so long that it
stopped offering legal justifications. 

Because the police claimed that the case
involved “state secrets”, the Criminal
Procedure Law authorised them to deny
Xue access to a lawyer until they completed
their investigation. Thus, Xue waited over a
year after being detained before consulting
counsel. 

Defence lawyers are monitored and
restricted when meeting clients. Also,
they are not given sufficient
advance knowledge of the
prosecution’s case to
prepare a proper
defence. And many
find it difficult and
even dangerous to
conduct their own
investigation, since lawyers
who prove too vigorous in
finding witnesses may face prosecution
for promoting perjury. 

Xue’s veteran counsel, Tong Wei,
confronted all these obstacles before trial
and others during Xue’s first instance trial,
and the second instance trial that
constitutes an “appeal” under Chinese law.
The public was barred from both trial
hearings. Tong was not allowed to
introduce any defence witnesses or other
evidence into the proceedings. 

Moreover, as is customary on the
mainland, no prosecution witnesses
appeared in court, so there was no
opportunity for cross-examination.
Although Chinese law prohibits coerced
confessions from being the basis of
convictions, Xue’s statements were
accepted into evidence and his torture
went unmentioned in the Beijing High
Court’s decision affirming his eight-year
prison sentence, despite rules facilitating
the exclusion of illegally obtained evidence.

The High Court opinion recited at
length the pre-trial testimony of the
government’s witnesses, but did not
address the defence’s main legal
arguments. Regarding the contention that
the data in question should not be deemed
“state secrets” or “intelligence”, since such
information is routinely traded in
international practice, the court merely
attributed to a witness the statement that:
“Different countries treat the collection of
information differently. In America,
statistics about oil wells are public and can
be found on the internet. But this is not the
case in China, where information and
statistics concerning oil are very sensitive.” 

Xue’s best argument was that it was
unfair to convict him of illegally obtaining
material that the State Secrets Bureau did
not declare protected until several years

T
he prosecution of
naturalised American
citizen Xue Feng ,
which concluded last
month, is a vivid
reminder that China’s
abuses of criminal justice
can reach even those
who steer clear of politics
and human rights. Xue, a

petroleum expert and businessman, was
detained by China’s secret police in
November 2007 after assisting his
employer, a prominent American oil
consulting firm, in purchasing a
commercial database of Chinese oil wells. 

Although the US-China consular
agreement required China to notify the US
of his detention within four days,
notification only occurred after three
weeks of US diplomatic pressure. That
treaty violation led to another – the failure
to permit an American official prompt
access to Xue. That meant over a month of
incommunicado detention before a consul
could advise him. Moreover, their meeting
was monitored, and they were not allowed
to discuss the case! 

Subsequent consular visits revealed that

Xue had been tortured when he refused to
confess to the crimes of “gathering
intelligence” and “unlawfully sending
abroad state secrets”. Xue displayed
cigarette burns on his arms and later
recounted an incident when an angry
interrogator hit him in the head with a glass
ashtray, plain violations of both domestic
law and China’s commitments under the
UN Convention Against Torture. Under
physical and psychological pressure, Xue
finally signed some false statements. 

Officials violated Xue’s rights in other
ways as well. The secret police illegally
extended the length of Xue’s detention by
not obtaining the prosecution’s timely
approval of his formal arrest. Post-arrest
investigation dragged on endlessly. 

When the police finally recommended
indictment, prosecutors – dissatisfied with
the evidence – twice sent the case back to
the police for further investigation, as
legally permitted, but then exceeded their
own time limit before deciding to indict

Even if they avoid politics, foreign businesspeople are not immune
from the vagaries of Chinese justice, writes Jerome A. Cohen 
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testimony of government
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Legal pitfalls F
inancial Secretary John Tsang Chun-wah’s budget came
under heavy attack from virtually all quarters almost as
soon as it was unveiled. This is understandable since it
contains no long-term plan to cope with Hong Kong’s
multiple problems and no vision of the future.

Tsang’s budget, like many previous budgets, confirms the
government’s inability to make accurate forecasts. This time, the
deficit of HK$25 billion forecast by the financial secretary was
transformed into a surplus of HK$71billion. The year before that, a
predicted HK$40 billion deficit turned into a HK$26 billion
surplus. It may be a virtue for financial secretaries to err on the side
of caution, but these errors are so flagrant that they render the
assumptions behind the budget suspect. 

This year, Tsang’s budget contained no tax rebates, despite the
huge surplus, on the grounds that they would spur inflation. But
there is little evidence that a tax rebate will be inflationary.

In fact, tax rebates in the past did not result in serious inflation
and academics have estimated that the inflationary impact would
be minimal. So, why has Tsang been so against such a rebate?

Furthermore, again because of the fear of inflation, Tsang
announced that an injection of HK$6,000 would be made into
each Mandatory Provident Fund account so that the account
holders could only access these funds once they retire. But
working people need help today – and this is not being given to
them.

It would be much better if Hong Kong were to adopt the Macau
approach and simply give HK$6,000 to each identity card holder,
regardless of whether the person has an MPF account. That would
make matters much simpler and reduce red tape.

The MPF proposal conspicuously ignores the welfare of those
aged 65 and over, who no longer have MPF accounts but who in
many cases are still working in an attempt to make ends meet.
What rationale is there for neglecting this sector of society, which
accounts for over a million people?

The budget also does little to deal with one of the pressing
problems in Hong Kong, which is an
inadequate supply of housing.
Widespread calls for the resumption of
the Home Ownership Scheme,
discontinued since 2003, were rejected
by Tsang with no reason given.

Not surprisingly, this is seen as the
government again defending the
interests of property developers and,
by pushing the middle class into
buying homes from developers, it will
strengthen suspicions of collusion
between business and government. 

Perhaps worst of all, the budget is
silent on the call from virtually all
quarters for a universal pension plan.

Instead of taking advantage of this
huge surplus to make a down payment for such a plan, such as by
opening a savings account for each person in Hong Kong, the
budget simply fritters away money with a band-aid approach on
one-off projects, and then puts the rest of the surplus into the
government’s fiscal reserves.

While expressing concern about inflation, Tsang does not
tackle one of the main causes of inflation in Hong Kong, which is
the linked exchange rate system. As the US dollar weakens, it drags
the local currency down while the renminbi strengthens. 

Since the mainland accounts for much of Hong Kong’s food
imports, the appreciation of the Chinese currency inevitably
means inflation in Hong Kong, which will hit the poor more than
anyone else.

If inflation is so serious that there can be no tax rebate despite
the huge surplus, Tsang should explain why the link, which was
put in place in 1983 at a time of panic over the future of the then
British colony, still needs to be maintained.

More than 27 years later, Hong Kong’s reversion to Chinese
sovereignty is a fact and there is no panic. Why can’t the Hong
Kong dollar be linked differently, say, or be allowed to float, as it
did from 1974 to 1983? 
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Hong Kong’s universities are
preparing to launch four-year
undergraduate degrees next year.
For the most part, they are not
adding more specialised training to
existing programmes. Instead, they
are adding general education and
liberal arts courses, notably in the
arts, humanities and social sciences. 

Given the community’s
emphasis on jobs and financial
success, some may question
whether this move towards more
education in the liberal arts might be
doing students a disservice. But
there is little need to worry. More
education in the liberal arts will be
good for graduates and for Hong
Kong’s prosperity.

What is meant by a liberal arts
education, and how can it benefit
Hong Kong? 

Some commonly mentioned
features of a liberal arts education
include enhancing general
knowledge; learning about and from
a variety of perspectives;
encouraging intellectual curiosity;
developing thinking skills, reasoning
abilities and judgment; and
cultivating the mind to maximise
each graduate’s potential. 

Some of the characteristics of a
liberal arts education that are
mentioned less often include
preparation for the real world of
work in which one must be able to
learn continuously, think creatively
and independently, be imaginative,
adapt to changing circumstances, be
prepared for work in new areas, and
be a good local and global citizen.

Liberal arts education is fully
consistent with applied degree
programmes, such as those in
business administration and
engineering, and with associate

degree and vocational training
programmes. Rather than becoming
specialist “machines”, graduates
with some liberal arts education
have exposure to other cultures, to
different ways of approaching
problems and to the complexities of
human and societal interactions.
Consequently, they are more likely
to question convention and to look
for alternative solutions to problems
in the workplace.

A liberal arts education cultivates
more thoughtful, principled and
long-term-oriented professionals.
Graduates with a grounding in the
liberal arts will be more aware of
human flaws, the mistakes of the
past, and the needs of other people
and the environment. This will
enable them to choose to behave
ethically in their professions –
something sorely lacking in recent
years. 

How can Hong Kong’s
universities further the liberal arts?
In addition to bolstering their ability
to deliver learning in the liberal arts,
they should educate local businesses
and the government about the
utility of the liberal arts for the
economy, and raise awareness
among students of the value of a
liberal arts education. 

A narrow view of applied
education is counterproductive in a
globalised and rapidly changing
world. It is in the interest of the
Hong Kong administration and local
businesses to join their Western
counterparts in fully embracing the
practical benefits for their bottom
lines, and for society, of having more
citizens and employees with
exposure to the liberal arts.
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Sometimes, good intentions may
not be good enough. This year’s
budget is a good example. With a
handout amount double that of last
year, it still drew a barrage of
criticism instead of praise. 

A one-off injection of HK$6,000
into each MPF account, costing the
government HK$24 billion, turned
out to be the most criticised
measure. Financial Secretary John
Tsang Chun-wah must have least
expected that.

The government introduced a
similar measure in a previous
budget when it injected HK$6,000
into the MPF accounts of people
earning less than HK$10,000 per
month. That measure benefited 1.7
million people and was well received
by the public. It is rather puzzling,
then, that this year’s scheme has
garnered such a different response.

There are a few reasons for this,
the most important being the
principle of fairness. The previous
MPF injection was clearly aimed at
helping low-income earners; it was a
poverty relief measure. This year’s
measure covers every member of
the workforce without a clear focus.

In theory, a sum of HK$24 billion
is enough to benefit 4 million
people, but in reality only 2.5 million
people have MPF accounts. Even if
we include the 380,000 employees
on the Occupational Retirement
Schemes, who will get the handout if
they open an MPF account, fewer
than 3 million people will benefit. A
lot of people in the workforce will be
excluded.

First to hit out against the MPF
handout were some 120,000 civil

servants, including public school
teachers, who receive government
pensions. The government later
clarified that these teachers will be
covered but workers with public
bodies such as the Hospital
Authority will be excluded. The
rationale is unfair, giving people an
excuse to bash the administration.

Honestly speaking, civil servants
on government pensions are much
better off than most people who are
on MPF and other retirement plans.

For example, under the MPF
scheme, most employers contribute
only 5 per cent of their income. But
in the pension scheme, the
administration has to contribute
from 5 per cent up to 25 per cent,
according to the seniority of staff. It’s
baffling to see civil servants willing
to take to the streets over HK$6,000. 

Tsang has pledged to review the
budget proposals in relation to the
MPF handout and tax rebate, so if
they insist on staging a protest this
Sunday, it will expose their greed. 

But if we look further, we can
understand why public sentiment
has been so against the
administration. There are a few
fundamental reasons – the
prevalence of social conflict and
anti-rich sentiment, the worsening

wealth gap and the inadequacy of
the MPF scheme.

It is understandable why there
have been allegations that the MPF
handouts would be equivalent to
transferring benefits to fund
companies and managers.
Administrative costs alone amount
to about 2 per cent; that means fund
companies will get at least HK$480
million. The MPF scheme has been
in force for 10 years and
administration costs have already
totalled HK$33.3 billion – or
HK$13,300 from each MPF account.
Now it’s clear why the HK$6,000
handout has been so unpopular.

The seeds of discontent were in
fact sowed by the central
government before the handover
when it came out with the
conspiracy theory that the Hong
Kong colonial government was
trying to bankrupt the city by
splashing out on infrastructure
projects, such as the new airport,
and by introducing a retirement
scheme for the workforce. The
airport has definitely benefited
Hong Kong as an international
transport hub but, unfortunately,
the retirement plan has effectively
bankrupted the government in
terms of credibility.
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Cancer is an enormous – and
growing – global public health
problem. And, of the 7.6 million
cancer deaths every year, 4.8 million
occur in the developing world. A
disease formerly considered more
pervasive in affluent countries now
places its heaviest burden on poor
and disadvantaged populations.

In some African countries, fewer
than 15 per cent of cancer patients
survive for five years following
diagnosis of cervical and breast
cancer, diseases that are highly
curable elsewhere in the world.
These are shocking statistics. 

The increase in cancer’s impact
on the poor reflects factors such as
demographic growth, population
ageing, the spread of unhealthy
lifestyles (including tobacco use),
and lack of control of cancer-
associated infections. 

If no action is taken, the number
of cancer deaths in the developing
world is forecast to grow to 5.9
million in 2015 and 9.1million in
2030, while cancer deaths in wealthy
countries are expected to rise by 40
per cent over the next 20 years.

Throughout the developing
world, most health care systems are
designed to cope with episodes of
infectious disease. But most lack the
funds, equipment and qualified
personnel needed to provide basic
care for cancer patients. They also
have little capacity for prevention,
public education, or early diagnosis
and treatment. 

Many of these patients do not
have to die. We know that around
one-third of cancers can be
prevented. This figure could be
increased markedly if more
emphasis were placed on identifying
additional environmental and

lifestyle-associated factors that
increase cancer risks. In addition, a
diagnosis no longer has to be a death
sentence, because one-third of
cancers can be cured if detected
early and treated properly.

The World Health Organisation
and the International Atomic Energy
Agency, which helps to build
countries’ capacity for radiation
medicine, are working closely
together to improve cancer control
in developing countries. 

Preventive measures such as
public health initiatives to curb
smoking can be remarkably
effective. Vaccines against hepatitis
B and human papillomaviruses, if
made available at affordable prices,
could contribute significantly to the
prevention of liver and cervical
cancers, respectively. 

We are seeing promising results
in individual countries, but our
efforts are just a drop in a vast ocean
of need. In order to respond to the
growing cancer epidemic, we need
nothing less than concerted global
action similar to the successful
mobilisation against HIV/Aids.

Cancer should be seen as a vital
part of the global health agenda.
World leaders should be made
aware of the scale of the cancer crisis
facing developing countries. 

The UN General Assembly’s
Summit on Non-Communicable
Diseases in September provides an
opportunity to focus the world’s
attention on cancer in developing
countries. Let us make cancer
control one of the good news stories
of 2011.
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