
T
he basis of a good relationship is communication and
trust. I learned that in my first psychology lesson at school,
while training to be a journalist and, too late, from a book I
encountered long after my divorce. That volume, Broken
Promises, Mended Hearts: Maintaining Trust in Love

Relationships, by psychologist Joel Block, got thrown into the bin
at the weekend at the start of my ritual end-of-year clean-out, but
was quickly snatched back after I realised that it would make a
great Christmas gift for the chief executive, Donald Tsang Yam-
kuen. Coupled with a copy of the law for documentary heritage
drafted by the Archives Action Group, there’s no better present for
a government that is so out of touch with the people of Hong Kong.

A friend had given me the book during the dying days of my
marriage, but reading was the last thing on my mind in those
tumultuous times. It was consigned to a shelf and there it stayed
until I disturbed its resting place on Saturday morning.
Coincidentally, hours later, I spoke to one of the founders of the
archives group, Simon Chu Fook-keung, the former director of the
Government Records Service. His reasoning for why Hong Kong so
desperately needed legislation to preserve government records
was echoing in my head as I flicked through the pages of advice
about how to keep an intimate relationship from going sour.

Keeping lies, deceit and jealousy at bay wouldn’t seem to have
much to do with the collection and preservation of government
documents, e-mails and the minutes of meetings. But the
foundations of both are one and the same. The public acceptance
of a government and its employees, just as with understanding
between a couple in a love relationship, is rooted in trust and
confidence. That requires being accountable for actions.

Most governments realise that full public access to records is an
essential part of the accountability process. Mainland China,
Macau and all developed-nation administrations have laws
preserving records. Beyond accountability, they help support the
rule of law and document culture and history. 

It’s appalling to know that Hong Kong lacks such a law. In its
place is an archive in Kwun Tong
headed not by a professional archivist,
but by an executive officer, and
guidelines for civil servants as to what
they should keep and send on. They’re
not bound to do the job and don’t face
penalties for not carrying it out
properly. Officials claim the process is
working well, but Chu and others in his
group contend that the lack of
oversight means no one is the wiser
about what is being kept, discarded or
even destroyed. They worry about
electronic documents like e-mails – an
ever-growing part of government

business – for which there is no firm policy on preservation.
The system was better under British colonial rule. Chu said

copies of documents considered important were sent to London
for archiving. They can be readily accessed, unlike the originals in
Hong Kong, which have sometimes not been archived or been
taken out and not returned. Since the handover in 1997, they’ve
barely been added to: the offices of the chief executive, chief
secretary and financial secretary haven’t transferred records due to
“operational needs”. Classified records, which should be opened
after 30 years, have more often than not remained closed.

I like conspiracy theories and would dearly like to think that the
government’s reticence is about keeping underhanded deals
secret. Alas, that doesn’t seem to be the case. Instead of deliberate
mismanagement, civil servants are being inept and lazy.

The draft law that the agency has offered to authorities is
simple enough. It establishes a statutory body headed by a
professional archivist with the ability to formulate policy. The
archivist would be able to acquire records from all government
sections and statutory bodies. Every record kept would be
available for public access in 20 years unless authorities gave good
reason. Denying access would be an offence and civil servants who
didn’t create or manage them properly would face a fine and jail.

Unfathomably, the idea has been rejected, so lawmakers have
to take it up. To push the process on, I’m preparing my gift of love.
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Climatology and its emphasis on
global warming is a comparatively
recent addition to science. Yet, a
clear consensus has emerged:
climate change – for which human
activity is significantly, though not
exclusively, responsible – now
threatens our way of life, so we must
develop the means to combat it.

But I also believe that the
fundamentalist approach that can
be sensed in certain circles is skirting
the limits of the acceptable. How
can fundamentalists advocate
limiting economic growth as a
solution to the problem of global
warming when there are men,
women and children in their
hundreds of millions, all over the
world, who still lead lives of poverty? 

People in poor parts of the world
have a right to economic
development so that they can
produce their own food, gain access
to clean water and live in adequate
shelter. These are essential human
rights. 

At the 20th century’s start, only
one person in 10 lived in a town or
city. Today that figure is one in two –
3.3 billion people, according to
United Nations statistics. Cities,
then, represent the most important
development challenge of all. As
cities continue to grow and spread
across the world, reducing energy
consumption and improving our
quality of life require us to ensure
that their inhabitants can travel
relatively short distances to work.

The common expression in
France that great rivers are created
out of tiny streams captures the sort
of strategy for countering global
warming through sustainable
development that I believe could be
effective. Local actions that are then

developed as part of an exchange
between cities could have a global
impact in the long term. That is why
I encourage local initiatives that
have a global perspective.

Among the issues raised at the
Copenhagen climate conference last
December was the European Union
member states’ failure to perfect a
post-Kyoto international system for
fighting global warming.
Fortunately, though, things have
changed since then, with the 110
countries responsible for 80 per cent
of greenhouse-gas emissions –
including India, China and Brazil –
now giving their support to the
Copenhagen agreement.

But it is important not to stop
there. We must try to ensure that
climate-change meetings like the
Cancun summit are fully exploited
as an opportunity to transform well-
intentioned declarations into
international agreements. 

Ever since Copenhagen, a
majority of the main greenhouse-
gas-emitting countries have been
setting out ambitious goals –
without hedging them with
restrictive conditions. At the same
time, new mechanisms are being
put in place to measure and evaluate
emissions, which will allow much
clearer comparisons between
countries. What remains to be done
is to share these efforts in a way that
is fair and manageable for all
countries.

Will we, then, manage to sign a
legal and binding agreement in
Cancun? Will we be able to
implement co-operation
mechanisms between countries?
This is the real challenge. 
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As legislators start scrutinising the
competition bill, the fundamental
questions of what kind of
competition regime Hong Kong
wants, and needs, have been raised
once again. 

Until the bill was presented to the
Legislative Council, many had been
led to believe that it would be about
weeding out hard-core anti-
competitive behaviour, such as
price-fixing, bid-rigging and market-
sharing. However, the bill appears to
target market structure, with
provisions that may result in highly
intrusive regulatory operations.

The Hong Kong General
Chamber of Commerce supports
the introduction of a good
competition law for Hong Kong, on
the premise that the approach is
minimalist, and that the regime will
ensure fairness, transparency and
certainty.

The lack of clarity of the present
bill is a major concern. It is crucial to
lay out which kinds of behaviour are
prohibited. To this end, one
important task for the government is
to prepare and publish a set of
detailed implementation guidelines
for consultation, going hand in hand
with the legislative process. 

Under the bill as drafted,
whether agreements or conduct are
prohibited will in many cases
depend on their future effect on
competition. Businesses will find it
difficult to forecast whether a
proposed arrangement or an action
will be regarded as having an anti-
competition effect, especially before
a body of case law is built up. 

One solution is to prohibit only
specific types of conduct: price-
fixing, market-sharing and bid-
rigging. Other agreements or

conduct should not be deemed
unlawful until the future
competition tribunal decides they
are. In other words, the prohibition
will take effect from the date of the
tribunal’s ruling. There is a recent
precedent for such an approach in
Canada.

Many had believed that only
telecommunications and
broadcasting mergers would be
regulated. But the government has
said the proposed rule that prohibits
anti-competition agreements and
concerted practices could be
applied to mergers in other sectors.
If the government chooses to
introduce general merger control in
this way, it will impose further
unjustified costs to businesses, as
Europe has come to realise. In the
meantime, people will have no
certainty as to what is and is not
prohibited.

As for maximum penalties, it
should be capped at 10 per cent of
the turnover in the year of
infringement of the product or
service in Hong Kong , not 10 per
cent of worldwide turnover, as it is
being proposed now. And private
actions should be allowed only after
the court has found infringement. 

Indeed, Hong Kong should
proceed with caution, so that we get
a competition law that works in its
interests. It would help to ease
business concerns if there is
adequate business representation
on the competition commission to
be set up. It is important that the
commission’s enforcement is
always informed by good
understanding of business
operations.
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L
ast week’s US-South Korean
“war games” in the Yellow
Sea offshore China and
Korea dramatically brought
to a boil the long-
simmering US-China
dispute over what kinds of
military activities can be
conducted in another
nation’s exclusive

economic zone. 
China has not yet formally staked out

the boundaries of its economic zone.
Under the UN Convention on the Law of
the Sea, ratified by China and most other
countries, but not the United States, a
nation is generally permitted an exclusive
economic zone extending 200 nautical
miles from its coastal baselines. If the
distance to its nearest neighbour is less
than 400 nautical miles, a maritime
boundary needs to be negotiated between
the opposite countries. 

Although international attention has
focused on the urgent need to negotiate
such boundaries in the East China Sea and
the South China Sea, last week’s US-South
Korean “joint military exercise”
demonstrated the dangers of neighbouring
states failing to agree on Yellow Sea
boundaries as well. And these manoeuvres
raise once again the question of what
military activities are permissible in the
exclusive economic zone of another
country. 

In such a zone, a coastal country has
complete control over all living and
nonliving resources and can limit marine
scientific research by other countries. But
the US argues – and the text and
negotiating history of the UN convention
appear to support it – that the ships and
planes of other countries, military and
commercial, have navigational rights to
operate in and over these waters. 

In the 16 years since the UN convention
went into effect, China has frequently said
it will not interfere with freedom of
navigation in its exclusive economic zone
as well as on the high seas beyond. China’s
words and actions indicate that it permits
commercial shipping to pass through its
economic zone. Yet, although China was
not among the small group of signers that
declared that the UN convention allows
coastal states to limit military activities in
this zone, it has periodically endorsed their
position in recent years. In 2001and again
in 2009, China’s continuing challenges to
US military activities in its economic zone
led to dangerous confrontations, and
China has also objected to hydrographic
surveying undertaken by US vessels in
these waters. 

The 2001incident involved an unarmed

propeller-driven US Navy EP-3
reconnaissance plane, which was flying
along China’s coastline, over its exclusive
economic zone. When a Chinese fighter
plane harassed the EP-3, the two planes
collided. The Chinese plane crashed, and
the pilot was killed. The US argued
vigorously that its plane was entitled to fly
over the zone without interference, and
that the Chinese action violated
international law. China responded with
equal vigour, arguing that US
reconnaissance flights were a violation of
China’s zone rights, because these flights
were not engaged in simple navigation, but
were explicitly designed to intercept
communications from China’s coastal
communities and military facilities. 

Last year’s incident involved another
type of US surveillance, this by the USS
Impeccable. It was equipped with
sophisticated sonar to locate Chinese
submarines, and was operating about 75
miles south of China’s submarine base on
Hainan Island . Three Chinese
government ships and two fishing vessels

sought to disable the Impeccable’s sonar
equipment. The Impeccable managed to
avoid serious damage, but this incident
further highlighted China’s views on
navigational freedoms in the exclusive
economic zone. 

The US has consistently contended that
surveillance activities are legitimate in the
zone, as well as on the high seas, but China
refuses to accept this position, despite
persistent reports that China itself quietly
engages in similar activity offshore Japan
and Vietnam. 

The US also seeks to survey the sea floor
of the world’s oceans, including in such
zones, to permit its submarines to operate
without running into obstacles. In the US
view, this activity is necessary for
navigation and thus is permitted by the UN
convention. Some other countries,
including China, characterise this activity
as “marine scientific research” which, in an
exclusive economic zone, requires the
consent of the coastal state. In December
2002, China passed a law requiring Chinese
approval for all mapping and surveying
activities in its economic zone. 

American government experts
emphasise that the US does not prevent –
but merely monitors – the military
activities of Russia and other countries in
America’s economic zone. Yet a number of
countries claim that coastal states can
prohibit at least some types of military
activities in their zone. So this matter
remains controversial, and US failure to
ratify the UN Convention on the Law of the

Sea makes it difficult for it to present
arguments based on the convention’s
nuanced language. 

The conflicts over US military activities
near China’s coasts are likely to increase, as
China’s navy and air force continue to
expand and as China pursues its claims to
adjacent continental shelf resources that
stretch beyond its economic zone. The US
has sought to convince China that – as
China becomes more of a maritime naval
power – it will be in China’s interest to
protect the navigational freedoms of
military ships. China has not yet accepted
this view, however, despite its own
reported military activities near the coasts
of its neighbours. Thus far, its position
seems to be: “Do as I say, not as I do.” 

In 1978, Deng Xiaoping 
suggested leaving China’s difficult island
dispute with Japan “to the next generation,
which will be wiser”. China has followed
his advice regarding all its major law of the
sea problems for over three decades. Now
it is time for Deng’s successors to prove
that they are indeed wiser by reaching an
understanding on these dangerous issues
before they flare out of control. 
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China must clarify the ambiguities over military activities 
in its seas, write Jerome A. Cohen and Jon M. Van Dyke 

The drill again raises the
question of what military
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Limits of tolerance

We no longer live in a unipolar
world. Western nations do not enjoy
a monopoly on economic and
political power. This is an
encouraging shift and one that is
bringing greater equality and
prosperity to the world. With this
progress, developing countries are
increasingly influential and, in this
regard, China reigns supreme. 

While China’s progress over the
past three decades is cause for
celebration, its support for abusive
regimes and the force with which it
crushes dissent demonstrates that
substantial reform is needed if China
is to be viewed as a true leader
within the international community.

In short, the world must
strenuously object to the Chinese
model for development which
decouples economic and political
reform by unapologetically asserting
that anything, including domestic
and international oppression, can
be justified if it is viewed to enable
economic growth.

International scrutiny of the
Chinese government’s widespread
violation of fundamental rights at
home and abroad is not meddling in
its “internal affairs”; it flows from its
legal commitments to respect the
inherent dignity and equality of
every person.

Though he is just one of 1.3
billion, the story of this year’s Nobel
Peace Prize laureate, Liu Xiaobo

, is sadly emblematic of the
Chinese government’s intolerance
to individual expression. Liu, a
former literature professor, first
found himself on the sharp end of
the government’s policies after

negotiating the peaceful retreat of
student protesters from Tiananmen
Square in 1989. One year ago, the
government sentenced him to 11
years in prison for co-authoring
Charter 08, a call for peaceful
political reform in China. 

On October 8, the Norwegian
Nobel Committee awarded Liu its
Peace Prize in recognition of his
“long and non-violent struggle for
fundamental human rights in
China”. Like its response to Charter
08, Beijing’s reaction to the
committee’s announcement

demonstrates its extreme sensitivity
to criticism and the lengths it is
prepared to go to prevent it, both
inside China and out.

Most alarming, the government
has detained Liu’s wife, Liu Xia, in
her Beijing home since an hour after
the announcement of the prize.
Others throughout the country who
have associated with Liu, or who are
suspected of sharing his vision for
China, are harassed, interrogated
and detained.

The Chinese government is also
flexing its muscles internationally. It
called the award a “blasphemy” and
threatened relations with Norway.
Now, as the award ceremony
approaches, it has warned other

nations to boycott the events or
ominously “face the consequences”.

China doesn’t just violate the
human rights of its citizens, it
coddles and supports brutal
dictatorships around the world,
including the authoritarian regimes
in Burma, Sudan and North Korea. 

The Chinese government’s
willingness to assert itself
internationally shows its increasing
confidence on the world stage; but
its extreme sensitivity to criticism
demonstrates its lack of confidence
domestically. This lack of
confidence ultimately only serves to
further undermine the credibility of
the government with its people.

China now has the unique
opportunity to chart a new course,
one that appropriately claims the
mantle of being a world leader in
every respect. But such an approach
must begin by China respecting its
obligations under its constitution
and international agreements. The
first step must be the unconditional
release of Liu Xiaobo and his wife,
Liu Xia, before the Nobel Peace Prize
award ceremony on Friday. 
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China risks its credibility
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