
T
he Chinese government’s
continuing attacks on
human rights lawyers
rarely make foreign
headlines these days.
Monitoring, intimidating,
disbarring and
prosecuting activist
lawyers have become
routine in mainland

China. Even the tragic “disappearance”
while in police custody of defence lawyer/
political reformer Gao Zhisheng –
now feared to be dead – hardly attracts
attention. 

It is also unremarkable for even non-
political Chinese defence lawyers to suffer
sanctions. The recent conviction of Beijing
lawyer Li Zhuang for allegedly
counselling his client to lie and bribe
witnesses would not have been noted
abroad if the case had not involved
Chongqing’s extraordinary campaign
to suppress organised crime. 

By contrast, the Taiwanese
government’s new interest in curbing
vigorous defence lawyers does constitute
“news”. Although Taiwan’s president Ma
Ying-jeou recently used the island’s Law
Day to call for greater efforts to promote
judicial reform and human rights, his
Ministry of Justice has been moving in the
opposite direction. 

Last year, the ministry, concerned
about the conduct of ex-president Chen

Shui-bian’s defence lawyers in its graft
prosecutions against him, failed in its
efforts to impose disciplinary sanctions
against one of Chen’s lawyers for supposed
ethical violations. Now it is trying to
introduce legislation to punish
“obstructions of justice” that will inevitably
restrict defence lawyers’ activities. 

The ministry has proposed to amend
the criminal code in several ways that
threaten the modified adversarial legal
system that Taiwan adopted a decade ago.
Instead of supporting the equal contest
between prosecutors and defence lawyers
on which that system is based, the ministry
proposals, reflecting traditional Chinese
distrust of defence lawyers, would subject
Taiwan’s lawyers to some of the same

dangers confronted by
their counterparts on
the mainland, including
significant prison time.
One amendment
would punish anyone,
including lawyers, for
abetting defendants or
others to “fabricate,
alter, destroy or
conceal” important
evidence in criminal
cases, even when their
advice has been
ignored and caused
no harm.

Further, it would
punish anyone for
abetting defendants to
make false statements
concerning important
facts in trial or
investigation. Thus, if
a court rejects the
defendant’s claim that
his pre-trial
confession was
coerced by police, his
lawyers might be
prosecuted for having
urged him to
repudiate the
confession. This
sword of Damocles
hangs over
mainland
lawyers, at
times
intimidating
them from giving
such advice, despite the
prevalence of pre-trial torture. 

Equally troublesome is the proposal to
punish “illegitimate use” of important
evidence outside of court. But what use is
“illegitimate” and what evidence is
“important”? The ministry has said the
provision is meant, among other things, to
prevent trial documents being revealed at
press conferences. Yet this would prevent
the freedom of speech and information to
monitor the judicial process by the media
and public. 

Such restrictions that exist in other
democratic societies are generally justified
by the need to protect jury deliberations
against media pressure, but Taiwan has no
juries. 

More problematic is the proposal to
punish lawyers not only for contempt of
court but also for contempt of prosecutors!
Legal systems require effective and fair
procedures for punishing refusal to heed
reasonable court orders. But, in a system
where lawyers and prosecutors are

supposed to be equal competitors to
persuade a neutral judge, it is absurd to
punish lawyers for failing to obey
prosecutors. Ministry officials do not seem
to realise that, under the new adversarial
system, for most purposes prosecutors can
no longer be regarded as part of the
“judiciary”. Their status and functions
differ greatly from judges. 

The proposals, not yet submitted to the
legislature, have understandably aroused
strong opposition from the legal
profession. Although the ministry has
stressed that the proposals are not targeted
at lawyers, they will have an adverse impact
on lawyers’ defence work. If they are
enacted, Taiwan is sure to be downgraded
in the civil liberties ratings of non-
governmental organisations such as
Freedom House, a strong American
supporter that last week criticised recent
setbacks in the island’s protection of
criminal defendants’ rights. 

The ministry has cited no empirical
studies to show existing laws and ethical
rules are inadequate. The vague language
of each proposed criminal prohibition is an
invitation to abuse and confusion that
would inhibit the robust defence-law
practising that a fair justice system
requires. Every country needs effective
administration of justice. Yet, every
country also needs vigorous lawyers to
check abuses of the criminal process. If the
ministry’s proposals are enacted, the plight
of Taiwan’s defence lawyers may begin to
resemble that of their mainland
counterparts. 
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Under threat W
ith some pan-democratic legislators due to
announce their resignation next week to trigger a “de
facto referendum” on democracy, the central
government has plunged into the controversy in a
ham-fisted fashion. It has accused those behind the

plan of mounting a “blatant challenge” to the Basic Law and
Beijing’s authority.

A statement by the State Council’s Hong Kong and Macau
Affairs Office contained what appeared to be a veiled threat that
the plan by the League of Social Democrats and the Civic Party
might derail universal suffrage elections scheduled for 2017. The
“so-called referendum” would “damage hard-earned
achievements”, Beijing said. 

But its expression of “grave concern” is likely to be
counterproductive. If Beijing had not intervened, the by-elections
may not have stirred much interest and the voter turnout would
probably have been low. However, by drawing attention to the
elections, the central government is unwittingly increasing
interest, as well as voter turnout, thus helping the planners to
claim that it was a legitimate referendum.

Chief Executive Donald Tsang Yam-kuen told the Legislative
Council last Thursday that there were no legal grounds for the “so-
called referendum” since the Basic Law does not provide for one,
and the government would not recognise the result. 

That is as definitive as it gets; there was no need for Beijing to
intervene. Its statements simply make the Hong Kong
administration look like a puppet government.

It is unclear what Beijing intends to achieve by issuing the
statement. Certainly, the pan-democratic lawmakers who have
decided to quit are not going to change their minds.

But, by calling the move “fundamentally against” the Basic Law
and the 2007 decision by the National People’s Congress Standing
Committee to allow universal suffrage in 2017, Beijing seems to
want to somehow prevent the “referendum” from going ahead.

By law, legislators have the right to resign and, by law, the
government has to hold by-elections
to fill the vacancies created. Beijing
cannot order the legislators not to
resign. And, if it orders the Tsang
administration not to hold by-
elections to fill those seats, it will
stupidly precipitate a constitutional
crisis in Hong Kong.

As it is, left to their own devices, the
pan-democrats are likely to lose one or
more of the five seats that they plan to
vacate. This is a highly risky procedure
and it is no wonder the Democratic
Party decided not to take part. If – as is
likely – the pan-democrats do lose

seats, it will be very hard for them to claim a victory. 
Since this is not really a referendum, the entire exercise hangs

on the turnout and on whether the pan-democrats can hang onto
their seats. Many countries require the turnout for a referendum to
be higher than an ordinary election so, if it is low, there can be no
claim of victory. Even if the turnout is high in Hong Kong, the pan-
democrats cannot claim victory if they emerge from the elections
with fewer seats. The cards are therefore stacked against the pan-
democrats in a game that they themselves devised.

Beijing’s attitude is similar to Taipei’s when it held a
referendum in 2008. It said Taiwan, as part of China, had no right
to conduct a referendum. Then, when the vote on whether Taiwan
should apply to join the UN failed, Xinhua trumpeted that Taiwan
voters had “vetoed [the] ‘UN membership referendum’ pursued
by Chen Shui-bian authorities”.

So the failure of the Taiwan referendum caused Beijing to
bestow on it a degree of legitimacy. By issuing a statement on the
Hong Kong “referendum”, Beijing has painted itself into a corner. 

However, if central government officials were to come out and
say publicly that the 2017 universal suffrage election will be
genuine, and that functional constituencies will be abolished by
2020, no doubt some of the legislators involved will have second
thoughts about resigning, aborting the de facto referendum. That,
however, is unlikely to happen.
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Why does Wall Street make the big
bucks? A nation with 10 per cent
unemployment is understandably
puzzled and outraged when the very
people at the centre of the financial
crisis seem to be the first to recover
and are pulling down fabulous pay
packages. At Goldman Sachs, the
average pay for 2009 has been
estimated at nearly US$600,000; at
JPMorgan Chase’s investment bank,
it’s been reckoned to be around
US$400,000. Are Wall Street’s
leaders that much smarter and more
industrious than everyone else?

By their own admission, they’re
not. At a congressionally created
commission last week, Wall Street
CEOs conceded that their errors
contributed directly to the crisis.
Wall Street money moguls may be
bright and diligent, but they’re not
unique. It’s where they work – not
who they are – that’s so enriching. A
study of Harvard graduates found
that those who went into finance
“earned three times the income of
other graduates with the same grade
point average, demographics and
college major”.

Is it possible that what Wall Street
does is three times more valuable to
society than other well-paid jobs?
That’s hard to believe. It’s not that
Wall Street is just the vast casino of
popular imagination. It helps
allocate capital, which – done well –
promotes a vibrant economy. In
2007, Wall Street firms enabled
businesses to raise US$2.7 trillion
from the sale of stocks, bonds and
other securities. But Wall Street
sometimes misallocates capital, as
the 1990s’ “tech bubble” and today’s
crisis painfully remind us. 

Most of us are paid based on
what we produce or, more

realistically, what our employers
produce. By contrast, Wall Street
compensation levels are tied to the
nation’s overall wealth. 

There’s a big difference between
annual production and national
wealth. In 2007, the last year before
the crisis, annual production (gross
domestic product) was about US$14
trillion. In the same year, household
wealth (homes, vehicles, stocks,
bonds and the like) was US$77
trillion; eliminating non-financial
assets (mainly homes) cut wealth to
US$50 trillion. Deducting household
debts from financial wealth pushed
net worth to US$35 trillion. 

People who are trying to protect
or expand existing wealth are
playing for much higher money
stakes than even hard-working and
highly skilled producers. That’s the
main reason they’re paid more. This
provides context to today’s pay
controversies. Wall Street may be
greedy but the explanation for its
high compensation is its economic
base (wealth, not production).
That’s why it’s so hard to regulate.

Some packages made the crisis
worse by linking big bonuses to big
risks. Because government provided
a safety net for the whole system, it’s
right to tax the industry – as US
President Barack Obama proposed
last week – to cover the costs.

So how much should society
concentrate on existing wealth as
opposed to creating new wealth?
Wall Street’s lavish pay packages
may attract too many of America’s
best and brightest. “It’s bad for the
rest of the economy,” says
economist Thomas Philippon, of
New York University . “We also need
smart brains outside finance.” 
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The funding process of the conten-
tious HK$66.9 billion cross-border
express rail link finally came to an
end after a marathon session in the
Legislative Council on Saturday. It
immediately prompted thousands of
protesters to besiege the Legco build-
ing and repeatedly clash with police.

Young activists from the Post-80s
Anti-Express Railway Group sur-
rounded the building after the fund-
ing was approved, and demanded to
speak to transport chief Eva Cheng.
In the ensuing mayhem, some pro-
testers tried to barge into the build-
ing, trapping Cheng inside for hours.

At the height of the confrontation,
riot police and uniformed officers
were called to the scene and had to
fend off the crowds with pepper
spray. But, all in all, there was no vio-
lent suppression of protesters and
the police used only minimum force,
which was highly commendable.

The rail-link project – believed to
be the world’s costliest rail line per
kilometre – has sparked disputes in
and out of the chamber, with voices
of growing discontent coming from
all sectors of the community. 

The anti-rail movement, pro-
pelled by a new generation of twenty-
something activists, is effectively an
extension of earlier protests against
the demolition of the Star Ferry Pier
and Queen’s Pier, and for preserva-
tion of Lee Tung Street, better known
as Wedding Card Street, in Wan Chai.

This growing civic engagement is
basically a heritage conservation
movement that is shifting public
focus and support onto conserving
and protecting the natural environ-
ment. Activists are merely asking for a

rethink about the use of public space,
green living, construction of cultural
facilities and promoting national
identity. They are also critical of the
institutional relationship between
government and business, and de-
mand social justice.

Since the 1997 handover, there
have been constant clashes of values
in Hong Kong between rulers and the
ruled. The latest campaign has only
accentuated growing public opposi-
tion to our biased political system, in

particular the functional constituen-
cies. The youth-led movement has
forced many of us to act collectively
and to re-examine what kind of soci-
ety we want to be in future. The cam-
paign has also bred a strong desire
among young people for a demo-
cratic urban planning process and an
inclusive government.

Deep structural social contradic-
tions are driving such movements,
and the government will pay a high
price for taking an autocratic ap-
proach: it risks even stiffer opposition
to key policies in the future. We can-
not afford to wait; the administration
must send out signals that it is pre-
pared to reform. We need long-term
sustainable development centred on
new thinking to find new values to
tackle social problems.

An atmosphere of doubt and a
culture of scepticism are attacking
the very foundations of our society.
Although I support the rail link, I also
sympathise with the Tsoi Yuen villag-
ers who must leave their homes. And
I admire the noble actions of activists
to help those villagers. But I loathe
radicalism and acts of violence that
disregard law and order.

Although our political system is
heavily biased towards the business
and professional sectors, it doesn’t
give us the right to resort to violence.
Unlawful action, such as storming
Legco, could potentially cause more
harm than good and pose a threat to
the advancement of our youth-led
social movement.

Interestingly, members of the
post-1980s generation were on both
sides of the fence during the Legco
confrontation on Saturday; most of
the activists and police were all in
their 20s. Even reporters at the scene
were mostly from that age group.

Our leaders and unadventurous
politicians and lawmakers, who be-
long to the post-1950s generation,
would do well to remember the fam-
ous quote from US president Frank-
lin D. Roosevelt: “We cannot always
build the future for our youth but we
can build our youth for the future.”
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Twentysomethings left
to battle out our future 
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Last year, the UN Food and
Agriculture Organisation
announced that the number of the
world’s hungry had grown over the
past decade. In 2008, the World
Bank announced a significant
decline in the number of poor
people up to 2005. But if poverty is
defined principally in terms of the
income needed to avoid hunger,
how can announcements such as
these be reconciled? 

According to the World Bank’s
much-cited “dollar-a-day”
international poverty line, which
was revised in 2008 to US$1.25 a day
in 2005 prices, 1.4 billion people still
live in poverty, down from 1.9 billion
in 1981. However, as China has
accounted for most of this decline,
there were at least 100 million more
people living in poverty outside
China in 2005 than in 1981. 

In sub-Saharan Africa and parts
of Asia, poverty and hunger remain
stubbornly high. International
agencies estimate that more than
100 million people fell into poverty
as a result of higher food prices
during 2007 and 2008, and that the
global financial and economic crisis
of 2008 and 2009 accounted for an
increase of another 200 million.
Delayed job recovery from the
global downturn remains a major
challenge for poverty reduction. 

Measurement controversies
continue to cast doubt on actual
progress. With the 1995 Social
Summit adopting a wider definition
of poverty that includes deprivation,
social exclusion and lack of
participation, the situation today
may be even worse than suggested
by an income poverty line. 

Inequality appears to have been
on the rise in recent decades in most

countries. The poorest 40 per cent of
the world’s population account for
only 5 per cent of world income,
while the richest 20 per cent account
for 75 per cent. 

The mixed record of poverty
reduction calls into question the
efficacy of conventional approaches.
Countries were advised to abandon
national development strategies in
favour of globalisation, market
liberalisation and privatisation.
Instead of producing sustained
growth and economic stability, such
policies made countries more
vulnerable to the power of the rich
and the vagaries of international
finance and global instability. 

The most important lesson is the
need for sustained rapid growth and
structural economic transformation.
Governments need to play a
developmental role to support
inclusive output and employment
growth while reducing inequality
and promoting social justice. 

Advocates of economic
liberalisation cited the success of
rapidly industrialising East Asian
economies. But none of these
pursued wholesale liberalisation.
Instead, governments played a
developmental role by supporting
industrialisation, higher value-
added agriculture and improved
technological and human
capabilities. 

Structural transformations
should promote full and productive
employment, while governments
should have enough policy and
fiscal space to play a proactive role
and provide adequate universal
social protection. 
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