
J
apan’s arrest in September of a
Chinese fishing captain within
the 12-nautical-mile territorial
sea surrounding the Diaoyu-
Senkaku Islands – five tiny
islets and three barren rocks
northeast of Taiwan – has
again inflamed relations
between the two great East
Asian powers. These remote

features, with a total land area under seven
square kilometres, have proved incapable
of sustaining human habitation. They have
little intrinsic importance apart from their
considerable ability to arouse nationalist
passions. Yet, since Japan, which controls
them, insists that the islets are entitled not
merely to a territorial sea but also to a vast
exclusive economic zone (EEZ) and part of
the adjacent continental shelf, the
sovereignty issue has become linked to the
major challenge of drawing fair national
maritime boundaries in the East China Sea. 

China’s claim to the islets is based on
the “discovery” of unclaimed territory and
derives from a range of Chinese
governmental contacts and references
going back to 1372. Japan’s claim is also
based on the “discovery” of supposedly

unclaimed territory, despite the fact that
official Japanese documents, several of
which were unearthed by Taiwan scholar
Han-yi Shaw, demonstrate that the
Japanese government was well aware of
China’s historic claim when it began to
take an interest in the islets in 1885. During
the subsequent decade, contrary to the
assertions now made by Japan, its officials
not only failed to complete surveys of the
islets necessary to confirm their alleged
unclaimed status, but also recognised that
the matter “would need to involve
negotiations with Qing China”. To avoid
China’s suspicion, Japan chose to conceal
its intention to occupy the islets “until a
more appropriate time”. That time came in
January 1895, when Japan, by then on its
way to defeating China in their 1894-95
war, adopted a Cabinet decision that the
islets were Japanese territory. Yet even that
Cabinet decision was not made public until
after the second world war. 

China maintains that the islets passed

to Japan not by virtue of the unilateral,
secret Cabinet decision but together with
Taiwan and other unmentioned pertinent
islands under the 1895 peace treaty of
Shimonoseki. Therefore, Beijing argues,
they should have been returned to China
together with Taiwan and other
pertinent islands after the second
world war instead of falling under
temporary American
administration, as Okinawa did. 

Japan points out that neither
Chiang Kai-shek’s Republic of
China nor Mao Zedong’s 
People’s Republic of China protested at
the post-war placing of the islets under
American administration, although the
PRC did reject the entire post-war treaty
settlement, from which it had been
excluded. 

After a 1968 UN survey reported the
huge oil and gas potential of the area near
the islets, both competing Chinese
governments began to protest against the
scheduled 1972 US return of the islets to
Japanese control, even though the US took
no position on their ultimate ownership.
Today, now that the PRC has “risen”, and
the legal status of the islets remains
unresolved, failure to settle this territorial
dispute has begun to threaten not only the
area’s development of petroleum resources
and fisheries but also its peace and
security. 

Neither China nor Japan has accepted
the recent American offer to “host” a
discussion of the dispute. China wants the
US to keep out of all its sea boundary
problems, as it has already made clear
regarding the South China Sea. To China,
American involvement in the East China
Sea seems even more inappropriate, since
the US, although professedly neutral on the
territorial question, has nevertheless
infuriated China by reaffirming that, being
administered by Japan, the islets are
protected by the 1960 US-Japan Security
Treaty. 

Although Japan generally values
American support to balance China’s
growing power, it cannot welcome the US
offer to enter the islet dispute, since Japan
takes the ludicrous position that there is no
dispute. Moreover, if the US were to
become an impartial mediator, it would
have to note that Japan’s claim to
sovereignty over the islets is based on a
distorted version of late-19th-century
history that does not pass the international
smell test. 

A mediator would also remind Japan –
as China frequently has – that, under
Article 121(3) of the UN Convention on the
Law of the Sea, decisions of the
International Court of Justice and

international practice, these tiny,
uninhabited spits of land that cannot
sustain economic life on their own are not
entitled to the 200-nautical-mile EEZ and
resources of the adjacent continental shelf
enjoyed by genuine “islands”. 

It is time for Japan to reassess its views
on the international law of the sea. Those of
its views that are plainly irresponsible only
discredit others that deserve serious
consideration. Perhaps most insulting to
the world community is its claim that the
rock called Okinotorishima that constitutes
Japan’s southernmost “land”, a reef system
with land at high tide no larger than a king-
sized bed, is entitled to an EEZ and
continental shelf. 

If Japan wants to peacefully settle its
East China Sea boundaries with China, it
should also abandon its unpersuasive
claim that the Diaoyu-Senkaku are entitled
to an EEZ and continental shelf. Their
ownership would thus become much less
important and could be temporarily set
aside. Then the parties could continue
negotiations to reconcile China’s claim to
control the economic resources of its vast
continental shelf with Japan’s
endorsement of the widely accepted
principle of drawing equidistant EEZ

boundaries between neighbouring coasts.
Even before completing the complex
details of a boundary agreement, they can
also implement their long-pending plans
to jointly develop petroleum resources in
disputed areas.

To avoid future clashes over the
Diaoyu-Senkaku, the parties should
establish some co-ordinating mechanisms,
including a hotline like the one China
suggested to Vietnam. Although neither
side is enthusiastic about international
adjudication, to divert domestic nationalist
passions into constructive channels, they
should display enough confidence in their
legal positions to refer the territorial
sovereignty dispute to the International
Court of Justice, the International Tribunal
for the Law of the Sea or an agreed
arbitration panel. Further dithering is
dangerous and unproductive. 
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Lines of latitude O
ne evening a couple of weeks ago, a short, bearded man
walked into a lecture theatre at the University of Hong
Kong. The room was packed and people were sitting on
the steps and standing against the walls. The talk was
sponsored by the architecture department, but many

people in the audience were there because of their interest not in
architecture but in something else: politics.

That is because the speaker was Ai Weiwei , China’s
most prominent artist, designer, architect, iconoclast and, in the
eyes of the central government, a leading troublemaker.

Ai was put under house arrest in Beijing on Friday to stop him
from going to Shanghai, where a huge outdoor crab party to
“celebrate” the ordered demolition of his new studio was held on
Sunday, with hundreds braving official displeasure to attend. 

In his Hong Kong talk, he detailed among other things the
bizarre Shanghai events. First of all, it seems, the Shanghai
authorities invited him two years ago to put up a building there to
house his studio.

But then – with no explanation and the huge red-brick and
concrete building just completed – they asked him to demolish it
on the grounds that it was an illegal structure. 

Ai suspects that officials were offended by his political activities,
some of which were directed at the Shanghai government, such as
a documentary he made on a Shanghai activist who spent three
months at Narita airport in Tokyo because Chinese officials
refused to let him back in.

Ai’s father, Ai Qing, was a renowned poet and an ardent
communist. In fact, he changed his name to Ai because he did not
want to have the same surname as Chiang Kai-shek, the
Kuomintang leader. Despite his position in the party, the poet was
purged during the anti-rightist campaign of 1957 and exiled to
Xinjiang for 20 years. “Every day I saw my father cleaning
toilets,” Ai said. “When I grew up I thought a poet was someone
who cleaned toilets.”

His father wrote about his love for China’s landscape but Ai
today finds it meaningless. 

“The poems can be used by real
estate developers to promote their
projects,” he said. “They own all the
land in China today.”

Ai is not sure whether his father,
who died in 1996, would approve of his
political activities. But, as he made
clear, he has to live his own life.

Indeed, when asked what he
thought of nationalism, Ai responded
that there were not many words that
he took exception to, but nationalism
was one of them. He found the very
concept repulsive.

Perhaps because the party is keenly
aware of the harsh treatment meted

out to Ai Qing, his son has managed to stay out of prison. Ai is also
protected, in a sense, by his international status.

His achievements, after all, include being co-designer of the
“Bird’s Nest” stadium for the Beijing Olympics. He now has an
exhibition at London’s Tate Modern.

But he is better known for his political activities. After the
Sichuan earthquake in 2008, he was outraged that so many
children perished when badly constructed schoolhouses
collapsed. He went on a campaign to find out how many children
had died and what their names were.

But the government would not co-operate. In the end, Ai and
others made a list of earthquake victims by knocking on doors and
asking about the children who had died. And, he said, the
government responded by treating these names as state secrets.

Why didn’t the authorities want Ai to go to Shanghai? Because
he was planning a feast of river crabs to mark the demise of his
studio, his way of making fun of the authorities. 

The word for river crabs is hexie, which sounds the same as the
word for harmony, a virtue constantly extolled by the Communist
Party. By giving a crab party, Ai was poking his finger in the eyes of
the communist authorities.

And that, it is clear, was something that they could not accept.
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The minimum wage law, enacted in July,
will soon be finalised. But who would have
expected a member of the Provisional
Minimum Wage Commission, tasked with
advising the chief executive on the initial
statutory minimum wage rate, to do
something that could sabotage the
scheme?

In order to lessen the impact of the new
law on his company, Cafe de Coral
chairman Michael Chan Yue-kwong
proposed raising workers’ pay only if they
gave up their right to a paid lunch break. 

How ingenious! Was Chan trying to
demonstrate how to be the meanest
bullying boss? Or was he trying to say that
where there’s a will, there’s a way?

Many companies in Hong Kong,
especially those in the catering sector, pay
workers for their meal time.

To make things worse, Secretary for
Labour and Welfare Matthew Cheung Kin-
chung initially defended Chan, saying the
company had not broken any law because
there is no statutory requirement that
employers pay staff for the time they spend
on their meal breaks. Therefore, he said,
the government could not step in.

As the ultimate defender of labour
rights, Cheung should have done a lot
more than simply regurgitate the law. 

The law, of course, is not 100 per cent
foolproof, so the government must do all it
can to make sure no one can circumvent it.
A by-the-book approach will only
encourage more abuse by unscrupulous
employers.

Cafe de Coral was clearly trying to
squeeze all possible benefits for workers by
exploiting legal loopholes to reduce
overheads. 

Cheung is not only a senior government
official, he is an accountable political
appointee. It hurts to see that such a senior

member of the administration has so little
political intelligence. 

Cafe de Coral’s proposal angered the
majority of Hongkongers, who
sympathised with the workers. The media,
political parties, students and netizens all
condemned the fast food chain and
threatened to hold a city-wide boycott of
the company this week. The boycott was
supported by 33 labour and community
organisations. Schools were urged not to
renew their cafeteria contracts with the

company. The chain operates canteens at
five universities in Hong Kong.

In the face of this widespread protest,
the company made a sudden U-turn and
dropped the plan. Thank goodness –
fairness and justice triumphed in the end;
common sense ruled. 

Cafe de Coral must learn from this
fiasco and figure out a way forward in
rebuilding relations with its staff as well as
its corporate image. 

To a certain extent, Chan should be
complimented for responding to public
opinion, admitting fault and taking
appropriate measures to avert a crisis. 

Maybe we should also thank the chain
for setting an example for other employers
not to follow. The zero-tolerance public
reaction may have scared off a lot of
potential offenders. 

Tommy Cheung Yu-yan, the lawmaker
for the catering sector, had earlier urged

the public to understand the impact of the
minimum wage on businesses. He said
that a rate of HK$28 per hour would see
about 30 per cent of employees in the
industry – or 62,400 people – get a pay rise,
which would place a heavy burden on
companies.

A price floor for labour is more than just
a minimum payment for their work. It’s
about fair treatment. We should remember
that wages are fundamentally a moral
issue. Having a fair minimum wage shows
that a just and fair society is willing to draw
a line to protect unskilled, low-paid
workers.

The biggest loser is Cheung, who should
have put pressure on Cafe de Coral at the
outset. But, instead, he did nothing. He
tried to cover up his incompetence by
saying that the government’s hands were
tied by the law and was thus unable to
intervene.

Immediately after Cafe de Coral
dropped the plan, Cheung came out in
support of the decision, saying companies
that can do so financially should put the
benefits of staff first and try to support a fair
minimum wage.

Had he made those comments at the
start, he would have won a big round of
applause from us all.

Cheung, whose popularity has taken a
nosedive since the debacle, would do well
to remember the saying that: “All it takes
for evil to triumph is for good men to stand
by and do nothing.”
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Former US secretary of defence Donald
Rumsfeld could have been describing
Burma when he famously said: “There are
known knowns. These are things we know
that we know. There are known unknowns.
That is to say, there are things that we know
we don’t know.” In Burma, it’s a bit of both.

Despite the Burmese regime’s secrecy
and paranoia, one known known is how
the people feel about decades of
oppression under a dictatorship. However
many votes the Burmese regime decides it
“won” in Sunday’s fraudulent elections, the
Burmese electorate long ago rejected
military rule. Burma’s last election two
decades ago was won overwhelmingly by
the National League for Democracy (NLD),
the opposition party led by Nobel laureate
Aung San Suu Kyi. The results were ignored
and the NLD eventually forced to disband.
This year, perhaps because the process was
so crudely manipulated, hundreds,
possibly thousands, of soldiers braved
punishment to defy strict orders to vote for
the regime’s proxy, the Union Solidarity
and Development Party. 

An opposition party, the National
Democratic Force, has called for all parties
not to recognise the ballot counts “without
a clear explanation about the suspicious
advanced votes and other irregular
activities in the vote counting”. 

A known unknown is why junta-leader
Senior General Than Shwe felt the need to
go through the charade of elections in the
first place. Was it to keep a promise to the
Association of Southeast Asian Nations
(Asean) to complete his seven-point road
map towards “a discipline-flourishing
democracy”? Perhaps to put in place a
trusted successor who wouldn’t treat him
as shabbily as he did his predecessor,
General Ne Win? Maybe it was to make the
incessant international critics back off. Or,

did the fortune-teller make him do it?
Regardless of the reason, managing and
manipulating a huge, nationwide
operation is apparently a lot more complex
than the generals bargained for. Two years
ago, in the immediate aftermath of Cyclone
Nargis, it was relatively easy for the regime
to stage-manage a desperate electorate and
claim a 93 per cent vote in favour of a
constitutional referendum.

Though fraudulent, this year’s elections
have already had some unintended
consequences. Than Shwe and his
lieutenants are suddenly faced with
appeasing newly assertive ethnic forces,
sullen soldiers, demoralised bureaucrats
and a growing battalion of restive youth
representing 30 per cent of the population.
This new generation of potential rebels
who weren’t yet born or were too young to
have experienced the 1988 nationwide
uprising against military rule, includes
writers, singers, comedians and hip hop
artists – most of them virtual global
citizens, savvy about information and
communication technologies that give
them a huge advantage over what one
rapper called “clueless censors”.

Still, the biggest known known of
Burma is the challenge for any
government, military or civilian, to
peacefully and finally resolve the ethnic
“problem” in Burma. Ever since the pre-
independence era of colonial British rule,
ethnic nationalities have unsuccessfully
tried to establish a genuine federal union
with the majority Burmans.

Over the last two decades, the Burman-
led military regimes have divided and
ruled, cutting separate ceasefire
agreements with ethnic “insurgents”. An
attempt earlier this year to force ethnic
armies to become border guards under
central Burman control quickly backfired.
Violent clashes between Burmese and
ethnic forces near the sensitive Chinese

border sent 30,000 refugees streaming
across from Kachin State to Yunnan ,
spooking Beijing, Burma’s protector and
patron. Soon after the skirmishes, the
regime-controlled Election Commission
refused to allow certain Kachin candidates
to contest the vote. The prospects for
renewed fighting in the northern border
are real; ominously, on election day,
fighting broke out at the Thai-Burma
border town of Myawaddy between regime
troops and a breakaway Karen brigade that
did not want to be border guards.

A major known unknown is what the
international community will say or do
now that the Burmese generals have
blatantly ignored calls by the UN secretary
general, the UN General Assembly, Asean
and individual governments around the
world, for free, fair and inclusive elections.
Asean used to justify Burma’s membership
as a means of elevating the Burmese to the
higher standards of the community. Asean
refused to contemplate that being pulled
down in the opposite direction was also
possible. So far, the “Burma issue” has
dominated every Asean summit agenda
since the country became a member. The
generals, however, know that talk is cheap.
Burma is resource rich and relatively
undeveloped, so the regime is betting that
its neighbours’ thirst for energy, raw
materials, and a docile consumer market
will help suppress known knowns about
the country, and help keep everyone in a
state of denial.

To those who still want to “wait and
see”, a brief reminder that Rumsfeld’s
ruminations conclude with: “There are also
unknown unknowns. There are things we
don’t know we don’t know.” Or, in other
words, be careful what you wish for.
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