
I
ncreasingly intense ocean disputes
between China and its neighbours
have heightened interest in Beijing’s
theory and practice of international
law. What legal principles does
China invoke to support claims to
islands in nearby seas? On what
basis does Beijing believe sea
boundaries should be drawn? What
rights and obligations does it

recognise regarding resources, and foreign
ships and aircraft, within its maritime
jurisdiction? What methods does it favour
to resolve ocean disputes? 

From its establishment in 1949 until
1971, the People’s Republic of China was
excluded from the United Nations and
even fought a war against the UN in Korea
from 1950-53. During that period, Beijing
often rejected what it called the
“bourgeois” rules and institutions that
dominated the world community.
Domestic upheavals, especially the 1957-58
“anti-rightist” campaign against
intellectuals and the early years of the
Cultural Revolution that began in 1966,
enhanced China’s hostility towards not
only the capitalist world but also the Soviet
bloc and silenced most of the country’s

academic and government experts in
international law.

When China assumed its seat in the UN,
it was so lacking in international law
expertise that the wife of Huang Hua, its
first UN ambassador, although trained in
economics rather than law, represented
the country in the UN’s legal committee. As
late as June 1972, when one of the authors
urged premier Zhou Enlai to
nominate a Chinese specialist to serve on
the International Court of Justice, Zhou
and China’s other highly intelligent foreign
policy leaders laughed derisively at the idea
of participating in what they perceived to
be an “imperialist” institution.

Today, China’s attitude towards
international law is very different. It plays
an active role in the UN and most other
international organisations. The Treaty and
Law Department of the Ministry of Foreign
Affairs is a knowledgeable group of
specialists. China is now ably represented
in the International Court of Justice, the

UN legal committee, the
World Trade Organisation
and other forums.
Chinese experts do not
reject international
law but seek to
shape it on behalf of
their nation’s
interests.

China actively
participated in the
negotiations that
produced the 1982
UN Convention on
the Law of the Sea
and ratified it in
1996. A Chinese
maritime specialist
serves as one of the 21
judges on the
International Tribunal
for the Law of the Sea,
and another is a member
of the Commission on the
Limits of the Continental
Shelf. China has joined three
regional organisations created
to protect the marine
environment of the shared seas of
East Asia. It is also a member of the
Western and Central Pacific
Fisheries Commission, which has
jurisdiction over the straddling and
migratory stocks of most of the Pacific
Ocean.

China has generally played a
responsible role in multilateral ocean
organisations and seems committed to
conducting maritime relations in
accordance with at least its own
understanding of international law. It has
successfully negotiated a maritime
boundary with Vietnam in the Gulf of
Tonkin, which essentially divides the body
of water between them equally. China’s
claim that the large Gulf of Bohai on its
northeast coast has the status of “internal
waters” appears to be accepted by most
countries. 

In 2008, China tentatively agreed with
Japan on a joint hydrocarbon development
area in the East China Sea that may be
implemented before conflicting sea
boundary claims are resolved. And it has
been pursuing the possibility of mining the
polymetallic nodules on the floor of the
deep seabed through internationally
prescribed channels.

Yet China has had difficulties reaching
agreement with its neighbours regarding
the proper division of most of its adjacent
waters. Negotiations with Japan and South
Korea remain deadlocked over Beijing’s
claim to virtually all the continental shelves
of the Yellow Sea and the East China Sea

and their resources, which is based on the
view that their sea floors are formed by the
mineral-rich sediments that flow into these
coastal areas from China’s rivers.

Disputes over seemingly insignificant
islets assume importance because they not
only arouse nationalist territorial passions
but also may be relevant to the much larger
issues of how to draw maritime boundaries
in the area. China and South Korea have
sparred over jurisdiction over a submerged
reef in the Yellow Sea called Socotra Rock
by the West and Suyan Rock by China. 

Far more prominent has been the long-
simmering dispute between China and
Japan over islets and rocks near Taiwan
called the Diaoyu Islands in Chinese and
the Senkakus in Japanese. It flared up
dangerously last month when Japan, the
administering power, detained a Chinese
fishing trawler captain for allegedly
ramming Japanese coast guard boats
patrolling the adjacent territorial sea.

Equally troublesome politically is
Beijing’s claim to most islands and waters
of the South China Sea. Although echoed
by Taiwan, which also claims to represent
China, it is vigorously opposed by others
bordering the area – Vietnam, Malaysia,
Brunei and the Philippines. Beijing hopes
to settle this dispute through separate

bilateral talks with each of these countries,
but they understandably prefer a single
collective negotiation that would improve
their bargaining power. The United States,
alert to the security as well as economic
importance of the South China Sea, has
increasingly supported collective
discussions.

A series of potentially serious recent
incidents involving US air and naval
reconnaissance in waters claimed by China
as its exclusive economic zone has added
yet another urgent problem to Beijing’s
ocean agenda. Thus far, official Sino-
American consultations have proved
disappointing.

With its sovereignty, national security,
transport routes and economic resources
at stake, China’s law of the sea experts and
diplomats confront challenges equal to
their considerable talents. In future articles,
we will discuss these challenges in detail.
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M
y mother has been on my mind endlessly since I
visited her two weeks ago for her 80th birthday. The
celebration was as it should have been, with faces old
and new, good food, nostalgic surroundings and fond
memories. But afterwards, staying with her for a week

at the family home in northeast Australia, I began to feel that her
life isn’t as rosy as our regular phone calls and e-mails make it out
to be. She is fit and healthy and has a handful of close friends, but
is increasingly barricading herself from a world she no longer
understands.

The isolation is as much physical as mental. My mother lives
alone in the home my father built and in which the family was
raised. It’s virtually identical to when I was growing up; where age
or wear and tear has required replacement, a close-as-possible
replica has been found. With the past kept so lovingly alive, it’s
hardly surprising that such surroundings are out of step with what
exists beyond the front door.

Visitors find the home charming, but to me, it was alarming –
literally. As much as it is a time capsule, it’s also a shrine to hi-tech
gadgetry. Hidden among the trinkets are sensors, locks and panic
buttons, the fundamentals of the latest in security systems. Move
without invitation – try to open one of those forever-closed
windows to let fresh air flush out the dankness or make an early-
morning bathroom trip – and there is a chance a light will
mysteriously come on, an alarm will go off or, if the invasion is of a
grave enough nature, police will be electronically alerted.

Someone who lives alone wanting to feel safe and secure is
understandable. The media is full of stories about danger and
violence. My mother is independent and strong-willed. Her
hearing is failing, but she’s still bright and alert. Arguments
abound, though, when you suggest that there are better ways of
getting through her day. Open a door and it will be promptly
closed; suggest that she change an iota of her existence and it will

be shot down by reasoning so
convoluted that further discussion is
pointless.

I feel my mother is a prisoner in her
own home. Trips outside are during
daylight hours only and relatively brief.
She never goes on holiday, fearing that
the burglars perceived as ever-lurking
will strike shortly after she gets into a
taxi with her suitcase. Social activities
she once enjoyed have been curtailed.
Strangers are treated with suspicion.

We want our aged parents to have
the best possible retirement. I left my
mother with trepidation, wondering
and worrying. I’ve sought out books on
elderly care and turned to online help

columns. There’s no shortage of advice but, in this case, none
applies.

Society has too many preconceptions about elderly people. It
infantilises them, looking to keeping them amused as if they were
children. There’s also the basic fact that this isn’t a one-size-fits-all
world: no two people are alike. My mother fits a category that isn’t
dealt with by the advice columnists. 

She seems to have a movie playing in her head that has five or
so themes which together comprise the soundtrack of her life. It’s a
film that’s not of this age; it’s of an era when women and men had
specific roles and could not stray from the scripts that they had
been given. There are codes of behaviour and only one way to get
things done. 

The concept of a classically ageing older person doesn’t exist.
Some crave company, others want to be left alone, others need
their immediate families and no one else. Small apartments and
retirement villages aren’t necessarily an option. When they are
alone and their health fails, the formula is tried and tested: doctors,
visits from social workers and, as a final resort, nursing homes. If
they are independent, think again.

As much as I want to help my mother, it seems I can’t. She
won’t change her circumstances, no matter how hard I try to
convince her. At the age of 80, no one can tell her how to live her
life. At the end of the day, it all comes down to respect.
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Recent headlines about the trade
relationship between China and
Latin America have emphasised
disagreements over currency policy.
This is a legitimate debate, but we
shouldn’t let it eclipse the
transformative potential that greater
economic integration could have for
these two dynamic regions.

In their own ways, Asia and Latin
America have chosen to open their
borders to foreign trade and
investment over the past 20 years,
becoming vital players in the global
economy and lifting tens of millions
of their people out of poverty. 

The combined economic output
of Latin America and the Caribbean
was around US$2.6 trillion in 2009.
In the space of 10 years, trade
between Latin America and China
has risen from just US$10 billion a
year in 2000 to well over US$100
billion today. 

This vibrant relationship is
creating new tributaries that are
adding to the growing currents of
commerce between Asia and Latin
America. But in order for trade to
enable their people to enjoy
sustainable prosperity and a better
quality of life, both China and Latin
America should jointly tackle several
strategic challenges. 

One of them is energy security.
Many Latin American and
Caribbean countries share China’s
interest in reducing dependence on
imported fossil fuels. China has
quickly become the world’s leading
developer of wind and solar power
and energy-efficient lighting. Latin
America, which already gets most of
its electricity from renewable
sources including biofuels, has
enormous potential for growth in
this area. 

Another crucial sector is clean
transport. Today Latin America and
the Caribbean have more than 50
cities with more than 1million
inhabitants; China has at least 170.
Mobility and air pollution are critical
challenges in these urban centres.
Several Latin American cities have
pioneered bus and rapid transit
systems that provide clean and safe
transport to low-income workers.
China is becoming a leader in high-
speed trains and electric vehicles.
The opportunities for fruitful
collaboration and investment are
obvious.

Water and sanitation also pose a
common challenge. Both China and
Latin America face climate-related
water shortages and a pressing need
to clean up rivers and protect
aquifers. Several utilities in Mexico
and China have made
breakthroughs in wastewater
recycling and reuse. Companies that
can provide cost-effective solutions
in this sector have excellent
prospects. 

At last week’s China-LAC
Business Summit in Chengdu ,
organised by the Inter-American
Development Bank (IDB) and the
China Council for the Promotion of
International Trade, more than 1,000
participants offered compelling
evidence that governments and
investors in both regions are eager to
launch this next stage in the trade
relationship.

The IDB is honoured by China’s
decision to become a member of the
bank last year. We stand ready to
work with our Chinese partners to
finance projects that will bring
lasting prosperity and dignity to the
people of both regions. 
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Chief Executive Donald Tsang Yam-
kuen’s efforts to address poverty
issues in his policy address are
welcome. Yet his proposals are at
best band-aid solutions to long-term
endemic problems.

Introducing a minimum wage is
a necessary step to ease the plight of
workers at the bottom of the wage
scale. However, the government has
not yet set the wage level, or
acknowledged the need to set a rate
that will provide adequately for
workers’ families. Oxfam Hong Kong
recently conducted a study which
showed that, among nearly 200,000
poor households with at least one
working member, over 64 per cent
included children or elderly
members. Every employed person
in these households has to support
two family members in addition to
himself or herself. The government
should take this into account. 

Expanding the transport support
scheme into a long-term policy and
extending it city-wide is also a step
in the right direction. But there are
still unnecessary restrictions. The
government should extend the
scheme to benefit part-time
employees and extend the one-year
time limit. 

Likewise, extending the
Neighbourhood Support Child Care
Project to all districts is a welcome
step, but it would be better if the
government could increase the
number of children it subsidises to
benefit more low-income families. 

In the past three years, the
government has spent HK$110
billion on poverty alleviation, but
the number of working poor is still
rising. It is doubtful that the new
Community Care Fund will have
much impact, especially as it is a

one-off measure rather than a long-
term commitment. We hope the
government will not use this as a
substitute from developing a more
comprehensive welfare system.

An effective anti-poverty strategy
must be based on a comprehensive
and accurate gauge of the situation.
With the disbandment of the
Commission on Poverty in 2007,
there is no central co-ordinating
body monitoring poverty in Hong
Kong and proposing effective long-
term strategies to overcome it. If the
government is serious about
tackling poverty, it should re-
establish the commission as an
urgent priority.

Addressing the needs of the
elderly should be among the
priorities. Although Tsang promised
to relax the residency requirement
for elderly people who receive the
old age allowance, this allowance
alone is far from enough to provide a
decent standard of living. Officials
should consider a comprehensive
and universal pension scheme. It is
disappointing that Tsang has left
this matter to his successor. 

In the long run, the government
should consider introducing a
system similar to Britain’s working
tax credits and United States’ earned
income tax credits to help low-
income workers living below the
poverty line. Such a system
encourages the unemployed to
rejoin the workforce, and low-
income earners to remain in it. An
effective, responsible and credible
government must be committed to a
long-term policy aimed at slashing
the number of people living in
poverty, and closing the gap
between rich and poor. 
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Given the newness of competition
law to Hong Kong and the lack of
experience with economic
regulation in general in the city,
Hongkongers are understandably
apprehensive about such legislation.
One persistent misunderstanding
seems to be that a competition law
may harm small and medium-sized
enterprises; merely becoming a tool
for large companies to harass their
SME competitors. 

This fear can be broken down
into two separate but related
concerns. The first is vexatious
competition lawsuits. The second is
how likely it is that SMEs will bear
the brunt of competition law
enforcement in genuine,
meritorious cases. 

The concern about vexatious
competition lawsuits is unfounded.
The courts in Hong Kong are well
equipped and experienced in
dealing with such lawsuits. A party
can move to strike out groundless
suits at the early stages of litigation.
The cost-shifting regime in Hong
Kong, under which the losing party
has to bear the winning party’s legal
costs in addition to its own, further
discourages the filing of these
lawsuits. There is no reason to
believe that the courts will be less
vigilant in tackling vexatious
lawsuits when it comes to
competition law. 

The more pressing concern is to
what extent SMEs will bear the brunt
of legitimate competition law
enforcement. Experiences from
more advanced jurisdictions suggest
that SMEs need not be concerned
about this. 

There are two main areas under
competition law: abuse of
dominance and restrictive
agreements. Most SMEs are unlikely
to have substantial market power,
which is a prerequisite for a violation
of abuse of dominance provisions. 

For vertical agreements –
agreements between firms along the
supply chain – most jurisdictions
require the firm to possess
considerable market power before
such agreements will be
condemned. Again, that’s unlikely
for SMEs. 

This leaves the rules on
horizontal agreements – pacts

between competitors on the same
level of production or distribution.
Horizontal agreements can be
further divided into those that have
the purpose of restricting
competition, otherwise known as
hardcore cartel conduct, and those
that do not. SMEs will no doubt be
caught by the prohibitions of
hardcore cartels, such as price fixing,
market allocation and bid rigging.
However, these prohibitions are
generally very clear and should leave
little room for inadvertent violation.
SMEs can avoid getting into
difficulty with a competition law by
steering clear of such conduct. 

As for horizontal conduct that
does not seek to restrict
competition, most of it will carry
some pro-competition benefits.
SMEs can make use of the
exemption mechanism provided in
the draft bill to seek advance
clearance from the future
Competition Commission. 

All this points to another concern
often raised by SMEs: compliance
costs. These costs are greatest when
the law is unclear; businesses will
need to seek legal advice to clarify
ambiguities. However, given that
most of the hardcore cartel rules –
which are the most pertinent to
SMEs – are clear in scope and reach,
compliance costs should be low. 

The outcome of the Legislative
Council’s deliberation of the bill
remains to be seen. It is still possible
that the bill will be defeated.
However, it would be doubly
unfortunate if the bill was eventually
abandoned because of SME
opposition, when most overseas
experts I have spoken to believe that
a competition law aids rather than
harms such enterprises. 

Further education can help SMEs
understand their stake in this debate
and formulate a position that truly
serves their interests.
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