
I
rrespective of whether the Secretary
for Justice’s application to the Court
of Appeal to review the sentence
imposed on Amina Bokhary is
successful, and whether any of the
commentators who have
demanded a harsher sentence will
have actually read the psychiatric
and probation reports, the system
of sentencing review contains its

own safeguards. 
Sentencing is not an exact science. In

arriving at a correct sentence, a court has to
weigh up various factors and decide which
has the greatest relevance in all the
circumstances. The classical principles of
sentencing involve retribution, deterrence,
prevention and rehabilitation, and the
court must decide which of these to apply
in the particular case, and how. Sentencing
is rarely the straightforward exercise that
some suggest; competing factors have,
where possible, to be reconciled. Leniency
of itself is not a vice and, where the facts
justify it, leniency is to be commended, not
condemned. 

Sometimes the seriousness of the
offence requires a deterrent sentence. On
other occasions there may be strong
mitigating factors, which justify a sentence

well below the norm. If the undisputed
evidence is that a defendant suffers from a
mental disorder and lacks effective powers
of reasoning or control, the emphasis may
need to be placed on help and
rehabilitation rather than on punishment
and deterrence. The court which sentences
an offender has heard the evidence and
knows the aggravating and mitigating
factors, and is usually best placed to
determine the sentence. It has the “feel” of
the case, and this should be respected.

There are sometimes strident demands
for the courts to pass severe sentences on
particular defendants. An important
function of criminal law is to assuage the
feelings of those affected by crime, and
undue leniency can undermine respect for
the system. The courts must therefore
provide sound reasons for sentencing
decisions, not least because this can help to

guide public
opinion. Former
chief justice Ti-
liang Yang once
said that although a
judge should not
insulate himself from public
sentiment, “he must not be
influenced, let alone be
dictated, by them”. The
same is true of prosecutors,
who must do what is right,
regardless of outside
pressure or criticism. 

The right of the
prosecution to seek
a review of
sentence is
sparingly used.
The exercise of
judicial discretion
is not to be
challenged every time
a prosecutor or
investigator wants a
higher sentence, which is
not uncommon. A defendant
should not have to face the
anxiety of being sentenced a
second time in the absence of
some very strong reason. The Court
of Appeal itself has stressed that “the
power of review was conferred to correct
errors in exceptional cases”. That a
sentence is less than what the appeal court
would itself have imposed is not
necessarily a sufficient basis to alter a
sentence.

Although the Secretary for Justice may
seek a review of sentence, the Court of
Appeal has stated that it will prevent
encroachment on the discretion of the
courts to impose a sentence as lenient as
they think fit, provided it is reasonable. An
application for review can therefore only
properly be made after the court’s reasons
for sentence have been examined, the
mitigation has been assessed, and the
relevant law has been considered. Only
then can the prosecution make an
informed decision on the adequacy of the
sentence. The charges, of course, must also
be proportionate to the criminality. 

Judges are not infallible, and mistakes
sometimes occur. Errors, if serious, need to
be rectified. Such cases are, however, the
exception, not the rule. 

If the Court of Appeal grants the
prosecution leave to seek a review of
Bokhary’s sentence, the court will need to
decide if the probation order will facilitate
her rehabilitation, or if the public interest
requires a deterrent sentence. Regard will

undoubtedly be paid to her mental
condition at the time of the incident as well
as to her criminal record, and also to the
magistrate’s reasoning. 

Britain’s former Lord Chief Justice
Geoffrey Lane once said the proposition
that mercy should season justice is “as
soundly based in law as it is in literature”,

and this is also invariably kept in mind by
judges when sentences are challenged on
review. 
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Courts are required to weigh a set of competing factors
before deciding on a just sentence, writes Grenville Cross 

Checks and balances
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This is the start of my third year
publishing a biweekly column here.
Most of these op-eds have
concerned contemporary issues of
law and justice in mainland China,
Taiwan or both, as well as political-
legal questions arising from the
cross-strait reconciliation that began
in 2008 with Taiwanese president
Ma Ying-jeou’s inauguration.

I try to play the role of a
constructive critic, pointing out
problems that require attention and
suggesting possible improvements.
Regarding mainland China, I am
neither pro- nor anti-communist
but seek improvements in the
government that exists. 

On Taiwan, I am neither “green”
(pro-Democratic Progressive Party)
nor “blue” (pro-Kuomintang) but
am a supporter of the island’s
remarkable democratic and
institutional transformation of the
past two decades, a momentous
development in Chinese history. Of
greatest importance to me are open
democratic governance, human
rights and the rule of law.

However, amid a rising
nationalistic tide of late, I was not
surprised to read an attack on my
standpoint by Zhao Nianyu, a
researcher on Taiwan affairs at
Shanghai’s Institute of International
Studies. Like nationalists in many
countries, he asks why foreigners
who don’t agree with him don’t
“mind their own business”. 

Why would a foreign
commentator suggest that the very
important cross-strait Economic
Co-operation Framework
Agreement (ECFA) ought to receive
article-by-article scrutiny before
Taiwan’s legislature approves it?
Why would he maintain that the
corruption conviction of Taiwan’s

former president, Chen Shui-bian,
should be based on a trial that did
not raise serious doubts about the
actions of prosecution and court? 

Why would the commentator
urge the Ministry of Justice to stop
trying to discipline Chen’s dynamic
defence lawyer? Why would the
commentator call for an
independent commission to
investigate allegations that
corruption prosecutions may have
been “selective”? And why would he
ask the Taiwanese government to
grant an entry visa to Rebiya Kadeer,
a leader of the Uygur independence
movement living in exile in
Washington? 

To Zhao, there is only one
possible answer. After studying
many of my essays, he concludes
that I must be “green”. He accuses
me of appearing to be an objective
observer who has Taiwan’s best
interests at heart, but covertly
advocating Taiwan independence
and the fall of Ma’s KMT
government.

Zhao pays little heed to the
reasons I have voiced to support my
recommendations. To him,
strengthening parliamentary
democracy and transparency, giving
an indisputably fair trial to a former
president, protecting vigorous
criminal defence lawyers, restoring
public trust through independent
investigation of allegations about
selective prosecutions, and
maximising freedom of information
by admitting controversial visitors –
all such policies are merely false
screens designed to frustrate peace
and reconciliation between Taiwan
and mainland China.

To be sure, Zhao has difficulty
confronting inconvenient truths. He
cannot find any statements by me in
support of Taiwan independence or
the DPP. Moreover, he has to

recognise that, in the very article
about ECFA that he censures, my
colleague and I praised Ma’s
achievement. 

Zhao attributes my
recommendations for various legal
reforms in Taiwan, which he claims
to be covert advocacy of Taiwan
independence, to my failure to
comprehend Chinese culture. Zhao
does, however, hold out hope that
“American elite instigators” who live
in mainland China and Taiwan for
20 years might become enlightened
enough to appreciate the
correctness of the “one China”
policy.

I, too, share the Confucian belief
in the educability of man. Yet I hope
it won’t take Zhao another 20 years
to appreciate the intrinsic
desirability of executive branch
responsibility to an elected
legislature, due process of law,
vigorous criminal defence,
independent investigative
commissions and unrestricted
information.

Moreover, as C. V. Chen, a
leading Taiwan lawyer and
prominent KMT adviser recently
emphasised: “The rule of law is the
essential foundation of enduring
stability and peace in the cross-strait
relationship.” And he’s no “green”. 
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O
ver the past few weeks I’ve had a chance to speak to
senior economic policymakers in America and
Germany and I think I’ve figured out where we are. It’s
like this: things are getting better, except where they
aren’t. The bailouts are working, except where they’re

not. Things will slowly get better, unless they slowly get worse. We
should know soon, unless we don’t.

It is no wonder that businesses are reluctant to hire with such
“unusual uncertainty”, as Federal Reserve chief Ben Bernanke put
it. One reason it is so unusual is that we are not just trying to
recover from a financial crisis triggered by crazy mortgage lending.
We’re also having to deal with three huge structural problems that
built up over several decades. 

And as Mohamed El-Erian, the chief executive of Pimco, has
been repeating, “structural problems need structural solutions”. In
America and Europe, we are going to need some big structural
fixes to get back on a sustained growth path – changes that will
require a level of political consensus and sacrifice that has been
sorely lacking in most countries up to now.

The first big structural problem is America’s. We’ve just ended
more than a decade of debt-fuelled growth during which we
borrowed money from China to give ourselves a tax cut and more
entitlements but did nothing to curtail spending or make long-
term investments in new growth engines. Now our government
owes more than ever and has more future obligations than ever –
like expanded Medicare prescription drug benefits, expanded
health care and an expanded war in Afghanistan – and less real
growth to pay for it all.

America will probably need some added stimulus to kick-start
employment, but any stimulus right now must be in growth-
enabling investments that will yield more than their costs. That
means investments in skill building and infrastructure plus tax

incentives for starting new businesses
and export promotion. 

Second, America’s solvency
inflection point is coinciding with a
technological one. Thanks to internet
diffusion, the rise of cloud computing,
social networking and the shift from
laptops and desktops to hand-held
iPads and iPhones, technology is
destroying older, less-skilled jobs that
paid a decent wage at a faster pace
than ever, while spinning off more new
skilled jobs that pay a decent wage but
require more education than ever.

There is only one way to deal with
this challenge: more innovation to stimulate new industries and
jobs that can pay workers US$40 an hour, coupled with a huge
initiative to train more Americans to win these jobs over their
global competitors. 

The third structural challenge we face is that the European
Union, a huge market, is facing what former US ambassador to
Germany John Kornblum calls its first “existential crisis”. For the
first time, he noted, the EU “saw the possibility of collapse”.
Germany has made clear that if the eurozone is to continue, it will
be on the German work ethic, not the Greek one. Will its Euro-
partners be able to raise their games? Uncertain.

A decade ago Germany was the “sick man of Europe.” No more.
The Germans pulled together. Labour gave up wage hikes and
allowed businesses to improve competitiveness and worker
flexibility, while the government subsidised firms to keep skilled
workers on the job in the downturn. Germany is now on the rise,
though also not free of structural challenges. 

By contrast, America’s two big parties still cling to their core
religious beliefs as if nothing has changed. 

The president needs to take America’s labour, business and
congressional leadership up to Camp David and not come back
without a grand bargain for taxes, trade promotion, energy,
stimulus and budget cutting that offers the market some certainty
that we are moving together – not just on a bailout but on an
economic rebirth for the 21st century.

“Fat chance,” you say. Well then, I say, get ready for a long
phase of stubborn unemployment and anaemic growth.
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The structural fix
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Natural disasters are occurring with
heartbreaking regularity, and on the
whole are becoming increasingly
destructive. In recent days, floods
have ravaged southern China while
wildfires spread in Russia. The
mudslide in Zhouqu, Gansu ,
on August 8 has left more than 1,100
people dead and several hundreds
more missing. The once picturesque
Tibetan areas in northwest China
are now inundated with mud and
debris, the horrifying scene of death
and destruction. 

As rescue workers get to work,
others try to find reasons for the
disaster. Some of the analyses have
been spot on, and their suggestions
constructive; some remarks require
discussion. The authorities have
listed five main causes for the
disaster: geological characteristics;
side effects of the Wenchuan 
earthquake; drought; prolonged
torrential rain; and the nature of
geological disasters. These are
reasonable explanations, but they
must not lead to a conclusion that
natural disasters are inevitable.
Blaming a disaster on fate will
discourage people from taking
preventive measures against future
harm. Fatalism is already creeping in
among some survivors of the
Zhouqu mudslide, whose initial fear
has turned to resignation while
trying to cope in the aftermath. 

Disaster prevention in an area
like Zhouqu is challenging. Zhouqu
county lies in the southern Gansu
and southern Shaanxi area,
one of four regions nationwide that
are vulnerable to landslides, where
the mountain slopes are steep, the
gorges deep and rock weathering
serious. Zhouqu is also under huge
population pressure: the alluvial fan
on which the county sits is uniquely
suited to human habitation, making
it next to impossible to find

alternative shelter in the
surrounding areas. The local
government had in fact taken the
problem seriously: Zhouqu was the
No 1danger zone in its disaster
prevention blueprints for the last
two years. 

Nevertheless, some measures
could have been taken. Effective
monitoring, early warning and a
solid contingency plan could well
have lessened the damage, even if
the mudslide itself could not be
averted. With some changes to the
existing disaster blueprint, more
lives could have been saved. 

The frequent disasters occurring
across mainland China show that
there is an urgent need for a disaster
risk management system that is built
on the rule of law, one that spells out
the responsibilities of the agencies
involved, and the local and central
governments, with a clear line of
command. 

Three things can be done. First,
China has to build a system that
identifies and assesses different
kinds of risks. The system has to
provide more than an early alert. In
Zhouqu, a station to detect and
forecast mudslides along the upper
reaches of the Yangtze River has
been in service for years. But it is
poorly equipped and limited in
capability. This time, it has
completely failed to warn of the
mudslide that originated in the
disaster-prone Sanyan valley. The
massive loss of life is a wake-up call:
the national disaster warning system
must be upgraded.

Second, we should pay attention
to scientific inquiries. Before a
mudslide strikes, there will be plenty
of signs and warnings. For years,
scientists have made strides in their
research into geological disasters.
Some have focused their efforts on
precisely the region where Zhouqu

lies, and have drawn up
comprehensive proposals for
prevention that are worth studying.
The government’s failure to take
these suggestions seriously has
exacted a high price in human lives
and material damage. We must now
do more to ensure that such a
disaster happens not once every 50
years but, say, once a century. 

Third, the central government
ought to allocate more funds for
disaster prevention and relief in the
western region, where development
has lagged behind other regions.
Disasters strike the poorest regions
the hardest. Yet, in the west, as in
other poor areas, the funds it

receives are used on other needs,
not for disaster prevention. With a
per capita gross domestic product of
just 6,376 yuan (HK$7,300) in 2008,
the Gannan Tibetan Autonomous
Prefecture in Gansu has little to
spare for disaster prevention. In this
case, the central government budget
and the government-administered
calamity insurance systems should
become the major funding channels
for disaster prevention in these
areas. This means, of course, that a
system to use such funds efficiently
must be set up. In addition, any plan
to relocate the people must be based
on a principle of “people first”. It
must also be practical, based on
available resources. 

At the end of the day, the key to

tackling natural disasters is to ensure
people live in harmony with their
environment. The catastrophe in
Zhouqu was undeniably the result of
the intense human demand on the
lands. The impact of human
production in this region has turned
what was 1,000 years ago a heaven
on earth into a place that is barely fit
for human habitation today. 

Some scientists have argued that
the impact of humans – through our
extraction of resources in forests and
quarries, engineering marvels and
development of new settlements –
was a secondary cause for the
disaster, after natural factors. But we
must acknowledge that prolonged
human activities have depleted the
lands and damaged the increasingly
fragile ecosystem. The disaster has
been nature’s stern response to our
model of excessive economic
development. How a country
handles catastrophes depends on its
economic and social conditions. It
reflects the efficiency of its public
administration. China has paid a
high price in the recent string of
disasters – the snow storms, the
earthquake in Wenchuan, Sichuan

, and the Zhouqu mudslide.
The government must respond by
building a comprehensive
prevention and risk management
system for the long term, and for the
benefit of the people. 

But, while doing so, it is
important that we don’t go from one
extreme – believing in the might of
man over nature – to the other
extreme of believing we live entirely
at the whims of nature. 
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Time to step up disaster prevention


