
N
ext month will mark
the 30th
anniversary of the
signing of the US-
China Consular
Convention. Three
decades of increasingly
close Sino-American
relations have
demonstrated the

value of this agreement to both countries in
protecting the rights and interests of their
nationals when visiting the other country.
Although seldom thought of until a
problem arises, these protections make a
major contribution to bilateral economic,
commercial, educational, cultural and
sports co-operation by enhancing the
personal security of participants.

It is time for China and the US to
review their experience with the
convention. Presumably both
governments have adequate files. Yet
my own occasional exposure to
consular disputes, as uncompensated
adviser to families of Americans detained
in China, suggests that, whether at the US
embassy in Beijing or the State
Department, relevant American officials,
who frequently change jobs, could benefit
from greater familiarity with “bureaucratic
memory”. Certainly, thorough analysis of
both this historical record and the
experience of other countries with Chinese
consular agreements should precede any
bilateral renegotiation of provisions that
have proved troublesome.

US nationals should want their
government to clarify and strengthen those
protections enshrined in Article 35 of the
convention, which guarantee each
government the rights to communicate
with and meet its nationals in the other
country. Four important issues, related to
criminal justice, need to be considered. 

The first concerns the circumstances in
which the host government must notify the
other government that it has taken one of
the latter’s nationals into custody. The
convention plainly provides that this must
be done whenever a national has been
“arrested or placed under any form of
detention”.

Nevertheless, in cases allegedly
involving “state secrets”, China’s Ministry
of State Security has sometimes failed to
give timely notice that it is holding an
American in “supervised residence”, a
compulsory measure that can subject a
suspect to six months of incommunicado
detention in a special ministry facility
rather than an ordinary jail. Occasionally,
Chinese officials lamely claim that they did
not realise the convention requires a
detention notice for “supervised

residence”. The convention should be
revised to erase any doubts. 

Wherever foreign criminal suspects are
confined in China, often only a consular
visit can interrupt the inevitably coercive
interrogation and the torture that
sometimes accompanies it. This makes the
timing of the detention notice and consular
visit a second critical issue. In the
convoluted language of the convention, a
consul’s right to visit, at the latest, “shall
not be refused after two days from the date
notification has been sent”. Absent
unusual communication problems, the
convention allows the host four days to
send the notification. 

This means that a suspect can be held
as long as six days before a consul can meet
him and assist him to obtain a lawyer and
interpreter, and even this generous limit is
frequently violated. Yet, until a consul
arrives, the suspect is alone with his
interrogators while they seek to extract a
quick confession. In order to shorten this
dangerous period, it would be desirable to
reduce the time limit for notification to 48
hours and to require consular access
immediately thereafter. 

A third significant issue is what can be
discussed during consular visits, which can
occur at monthly intervals. The convention
merely mentions a right to “converse”.
China interprets the term narrowly. With
no apparent justification, it usually
prohibits any discussion of the case itself
and enforces this prohibition through
police who monitor each visit. This
drastically diminishes the value of such
visits and should be changed.

The final important issue – one that
plagued not only the US in the trial of
American petroleum geologist Xue Feng

but also Australia in the recent Stern
Hu case – is whether there is a consular
right to attend trials that China closes to the
public. Like its Australian counterpart, the
US-China convention grants consular
access to all trials involving nationals of the
sending state. It mentions no exceptions.
China’s domestic law explicitly confirms
consular access in closed trials, including
state secrets trials, whenever a consular
agreement calls for trial access generally. 

In some state secrets trials of
Americans, Chinese courts have permitted
consular attendance. In recent years,
however, without reasoned explanation,
China has excluded US consuls from such
cases. If the interests of Americans
detained in China are uppermost in the
minds of US officials, they should protest at
such exclusions and try to persuade China
to reconfirm the existing obligation to
allow consular access to all trials.

Yet the US may have other concerns
that militate against renegotiation of the
convention, even if China should be

willing. In accordance with the principle of
reciprocity, the US would have to grant
China the same improved access to
Chinese nationals in the US as the US
would gain in China. At a time of rising
concern about Chinese spying specifically
and national security generally, American
law enforcement agencies may be
reluctant to provide quicker notice of
detention, especially since the US, unlike
China, has a federal system that
complicates compliance. They may also
not want to guarantee Chinese consuls free
discussion with sensitive detainees or the
opportunity to attend any American closed
trials. The two governments’ law
enforcement agencies may have similar
views.

Another mutual disincentive to
renegotiation is the fact that expansion of
Sino-American consular rights would offer
other governments, including Taiwan’s, an
incentive to attempt to improve their
existing consular-type arrangements with
both China and the US. 

In view of its long-standing, scandalous
disregard of its obligations to many third
countries under the Vienna Convention on
Consular Relations, the US may not want
to raise the subject of consular protections
with any country. That would be
unfortunate, however, for the rights of
Chinese, Americans and many others. 
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I
n late June, China’s five main organs concerned with the
administration of justice, including the Supreme People’s
Court, issued two sets of regulations on the use of evidence that
appeared to make confessions obtained through torture
inadmissible in court.
Previously, even though Chinese law made torture of suspects a

criminal offence, confessions obtained in this manner were still
acceptable as evidence and could be used to convict the victims.

The publication of these new regulations provided some
evidence of progress in China’s criminal justice system.

A notice issued by the five bodies declared: “The two sets of
rules set higher standards and stricter demands on law
enforcement organs’ handling of criminal cases, especially death
penalty cases.”

Article 1of the new rules, “Concerning questions about
exclusions of illegal evidence” states: “The category of illegal oral
evidence includes statements by criminal suspects or defendants
obtained through illegal means such as coerced confession as well
as witness testimony or victim statements obtained through illegal
means such as use of violence or threats.”

However, Article 2 introduces a note of ambiguity. It says: “Oral
evidence that has been determined to be illegal in accordance with
the law shall be excluded and may not serve as the basis for
conviction.” The assertion that such evidence “may not serve as
the basis for conviction” suggests it may still be used in some way.

The other set of rules, “Concerning questions about examining
and judging evidence in death penalty cases”, says that in
examining a defendant’s statements, emphasis shall be placed on
“whether a defendant’s declaration was obtained through illegal
means such as coercing confession”.

These regulations, too, contain an article that says that coerced
confessions “may not serve as a basis for conviction”. 

Both new regulations came into effect on July 1and so we
should soon see if they make any difference in real life and whether
there are higher standards and stricter demands on law

enforcement agencies.
Last week, details of the torture of

Fan Qihang , a defendant in a
murder trial in Chongqing ,
surfaced. Fan’s lawyer, Zhu Mingyong

, provided recordings of
interviews with his client, a 39-year-old
construction businessman who was
charged with having ordered the
killing of a triad gang leader. 

The recordings painted a picture of
someone tortured almost daily for six
months, at the end of which time he
confessed to the murder charge.
According to a report in the South

China Morning Post, Fan was “hung from his toes with his arms
shackled behind him repeatedly over a period of five days”. In
another form of torture called “soaring wings”, his hands were
shackled behind his back and chained to a window bar, while his
body was kept dangling in the air with the tip of his toes barely
touching the floor.

His body bears evidence of the torture he suffered and,
apparently, Fan’s claims have been backed up by a statement
provided by medical staff appointed by prosecutors.

During the trial, he attempted to retract the confession but was
not allowed to do so. The case has now gone to the Supreme
People’s Court, which since 2007 has conducted a final review of
every case where the death penalty was imposed. The trial was
part of a massive crackdown on organised crime in Chongqing,
which has resulted in the arrest of 3,600 people, 65 of whom have
been sentenced to death or received suspended death sentences.

Given the new regulations, all eyes will be on the top court. If
the rules are to have any meaning, then at the very least the court
should suspend Fan’s execution. The confession extracted
through torture should be thrown out as illegal and “not serve as
the basis for conviction”.

The court should go further and ask for the prosecution of
those involved in the torture. Unless the torturers have to pay a
price, such methods will continue in China’s detention centres.
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No sirens blared when Benigno
Aquino was driven to his
inauguration five weeks ago. The
presidential car even stopped at red
lights. Facing the thousands who
witnessed his oath-taking, the new
president asked: “Have you ever had
to endure being rudely shoved aside
by the siren-blaring escorts of those
who love to display their position
and power?”

“So have I,” he said, to
thunderous applause. There would
be no more of that, he promised. No
more, too, of the corruption and
waste that tarred the government of
his predecessor, Gloria Macapagal-
Arroyo. 

In Manila, the optimism is
palpable. This is not the first time
Filipino aspirations for renewal and
reform have been embodied by an
Aquino. In 1986, a “people power”
uprising swept Corazon Aquino to
the presidency. Today, her son –
who owes his position largely to the
outpouring of grief that followed
Cory’s death last August – is the
harbinger of hope. He has tapped
the same reform constituency his
mother had mobilised against
Ferdinand Marcos: the urban
middle classes who see corruption
and patronage-based politics as the
root of their country’s problems.

The obstacles that lie in this
Aquino’s path are no less
formidable. The government is
bankrupt; its major institutions
corrupted and politicised. The new
president has pledged to staunch
the haemorrhage of state resources
due to corruption. He has also set up
a Truth Commission to investigate
his predecessor. 

But many of the problems
precede Arroyo. Anti-poverty

programmes, including Aquino’s
plan to provide universal health
insurance and expand basic
education from seven to 12 years, are
stymied by a lack of resources. Taxes
make up only 15 per cent of gross
domestic product, one of the lowest
ratios in the world. Aquino has put
crusaders in charge of the justice
department and the revenue office.
His finance secretary has been told
to go after tax evaders. He has talked
about cleaning up government
procurement and going after the
excessive perks of officials. But will
he succeed where his predecessors
have failed?

Previous attempts at reform have
foundered on the patronage and
family connections that cut across
Philippine society. The ties that bind
– especially those of class and
kinship – are so tight, they have
survived all challengers. Nowhere is
this more evident than in Congress,
where seven of 10 representatives
come from families that have been
in power for at least a decade, many
of them for several generations. 

No doubt Aquino is sincere.
There are many reasons to believe
his will not be a predatory
presidency like that of Arroyo or of
Joseph Estrada, jailed for plunder
nine years ago. By this standard
alone, he is an improvement. 

But if Aquino is to lead Filipinos
to the promised land, he needs to
exercise extraordinary leadership
and mobilise a reform constituency
that has been more successful in
toppling presidents than in bringing
about long-lasting change. 
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The new tolls for vehicles – including
buses – using the Western Harbour
Tunnel will inevitably trigger
another round of public transport
fare rises, prompting other operators
to follow the lead of Kowloon Motor
Bus and its sister company, Long
Win Bus. 

They have already applied for
increases of 8.6 per cent and 7.4 per
cent respectively. And fares on other
routes will no doubt rise shortly,
increasing the financial burden on
commuters.

All three harbour crossings were
constructed according to the build-
operate-transfer (BOT) model when
the government negotiated the deals
with the consortiums. When the
operating franchise agreement of
the Cross-Harbour Tunnel expired
in 1999, the government assumed
control.

The Eastern Harbour Tunnel and
Western Harbour Tunnel are mostly
controlled by the publicly listed
investment group Citic Pacific. The
agreement states that the operating
franchise for the Western Harbour
Tunnel will run until August 2023.

According to the toll adjustment
mechanism stipulated under the
relevant legislation, the operator of
the Western Harbour Tunnel is
entitled to increase the statutory
tolls without having to seek approval
when its actual net revenue falls
short of the estimated level specified
in the law. That’s why the operator
can unilaterally raise toll charges
despite mounting public opposition. 

The government may be
powerless to prevent the increases,
but it should at least study the

broader issue of transport policies
and explore other options to relieve
the traffic.

The BOT model was adopted
during the colonial era to encourage
private sector participation in
transport infrastructure. Based on
the principle of “big market, small
government”, the intent was to
engage private investors in
developing transport facilities to
alleviate traffic congestion and
reduce public transport costs. 

But the opening of the Western
Harbour Tunnel has not only failed
to bring about a redistribution of
cross-harbour traffic, it has also
prompted the other two tunnels to
raise tolls.

At present, these two tunnels are
operating beyond the maximum
threshold of 78,500 vehicles per day.
In comparison, the western crossing
is seriously underperforming,
handling a mere 52,298 per day,
which is far below the anticipated
daily capacity of 118,000.

It goes to show that the
government should not give private
operators a free rein to increase tolls
whenever they want.

I have in the past appealed to the
government to “nationalise” both
the western and eastern tunnel

crossings, using public funds to buy
back control. But the situation has
changed and this now seems a bit
impractical. First, it may not be
politically correct because it may
give the wrong impression of
business-government collusion.
Second, it is difficult to set the price
as it requires HK$30 billion to HK$40
billion to buy back the operation
rights. And the suggestion of a fourth
cross-harbour tunnel is not a
practical solution, either.

However, the government could
exercise its executive power to force
all three tunnels to implement a flat
toll charge of either HK$25 or
HK$30. It could then use the
revenue from the government-
owned Cross-Harbour Tunnel to
subsidise the two private ones.

The cross-harbour traffic
congestion is only the tip of the
iceberg. To resolve our city-wide
transport problems, the government
must take a broader approach by
revising its policy and overall pricing
to minimise the financial burden on
the public and maximise our overall
competitiveness. High transport
costs are no different from high
rents; they are a form of indirect tax.
It benefits no one except a handful
of big businesses.
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This is a column about two ways of
thinking about your life. The first is
what you might call the Well-
Planned Life. It was nicely described
by Clayton Christensen in the
current issue of the Harvard
Business Review, in an essay based
on a recent commencement talk.

Christensen advised the students
to invest a lot of time when they are
young in finding a clear purpose for
their lives. “When I was a Rhodes
scholar,” he recalls, “… I decided to
spend an hour every night reading,
thinking, and praying about why
God put me on this earth. That was a
very challenging commitment … I
was conflicted about whether I
could really afford to take that time
away from my studies, but I stuck
with it – and ultimately figured out
the purpose of my life.”

Once you have come up with an
overall purpose, he continues, you
have to make decisions about
allocating your time, energy and
talent. Christensen, a professor at
Harvard Business School and
author, notes that people with a high
need for achievement commonly
misallocate their resources.

If they have a spare half an hour,
they devote it to things that will yield
tangible, near-term results. These
almost invariably involve work. 

“In contrast,” he adds, “investing
time and energy in your relationship
with your spouse and children
typically doesn’t offer that same
immediate sense of achievement …
It’s not until 20 years down the road
that you can say, ‘I raised a good son
or a good daughter’.”

As a result, the most important
things often get short shrift.

Life becomes a well-designed
project, conceived with care in the

beginning, reviewed and adjusted
along the way and brought towards
a well-rounded fruition.

The second way of thinking
might be called the Summoned Life.
This starts from an entirely different
perspective. Life isn’t a project to be
completed; it is an unknowable
landscape to be explored. A 24-year-
old can’t define the purpose of life in
the manner of a school exercise
because she is not yet deep enough
into the landscape to know herself
or her purpose. 

People who think in this mode
are sceptical that business models
can be applied to other realms of life.
Business is about making choices
that maximise utility. But the most
important features of the human
landscape are commitments that
precede choice – commitments to
family, nation, faith or some cause.
These defy the logic of cost and
benefit, investment and return.

The person leading the Well-
Planned Life emphasises individual
agency, and asks: “What should I
do?” The person leading the
Summoned Life emphasises the
context, and asks: “What are my
circumstances asking me to do?”

Americans have been taught to
admire the lone free agent who
creates new worlds. But for the
person leading the Summoned Life,
the individual is small and the
context is large. Life comes to a point
not when the individual project is
complete but when the self dissolves
into a larger purpose and cause.

The first vision is more American.
The second is more common
elsewhere. But they are both
probably useful for a person trying
to live a well-considered life. 
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