
W
hether in the
United States,
China or
elsewhere, the
struggle for
fairness in the
administration
of criminal
justice is never-
ending. The

challenge is especially daunting when
prosecuting “state secrets” cases. China’s
July 5 sentencing of naturalised American
citizen Xue Feng to eight years’
imprisonment for helping his American
employer purchase a commercial database
on Chinese oil resources is the latest
example of how not to meet that challenge. 

Xue was convicted of “gathering
intelligence” and “unlawfully sending
abroad state secrets”. Since it was first
publicly revealed in November last year,
the case, which has just been appealed, has
unsettled not only the international
business community but also Sino-US
relations. During his China visit, US
President Barack Obama mentioned it to
President Hu Jintao .

Xue, a University of Chicago PhD in

geology, disappeared in Beijing on
November 20, 2007. Three weeks later,
after two US diplomatic notes, China’s
Ministry of Foreign Affairs admitted Xue
was in the custody of the Ministry of State
Security, an institution modelled on the
Soviet KGB. It was subjecting Xue to
“residential surveillance” – illegal,
incommunicado detention in a secret
facility. 

Beijing’s failure to notify the US of Xue’s
detention within four days violated the US-
China consular agreement. It denied him
his rights under the agreement to promptly
meet American officials and have them
arrange defence counsel. Not until the
32nd day of Xue’s detention was an
American official allowed to see him. This
unlawful delay, not unusual in such cases,
gave the Ministry of State Security
exclusive, round-the-clock access to Xue
for the crucial first month of investigation –
every interrogator’s dream. 

The American consul who finally did

meet him told Xue’s wife that monitors had
not allowed them to discuss the case and
that Xue seemed “in bad shape”. No
wonder. In blatant violation of Chinese
law, he had already been tortured. Xue
managed to show subsequent consuls
cigarette burns on his arm that his captors
had inflicted when he refused to confess.
He also said that the secret police
ultimately coerced him into signing false
documents. 

On February 4, 2008, Xue was
transferred to a Beijing State Security
Bureau detention house. Yet, in
violation of the Criminal Procedure
Law, he was not formally arrested
until April 11that year. Although
his wife retained an experienced
defence lawyer the next month,
the security ministry prohibited
the lawyer from meeting Xue until
December, after it had completed
its investigation and sent the case to
prosecutors. Thus, for over a year,
Xue was denied access to counsel. 

Throughout 2008, Xue was held in
substandard, overcrowded conditions
and regularly interrogated. In May 2008,
when he refused to sign an investigation
report, one investigator threw a glass
ashtray at his head, injuring Xue when the
glass shattered. Psychological torture
intensified. To release the stress, Xue often
openly howled until restrained. 

Prosecutors were dissatisfied with the
case developed by the security ministry
and twice sent it back for further
investigation. They took an extraordinary
six months before indicting Xue and three
Chinese associates in May last year. 

Beijing’s No 1Intermediate Court had
even more difficulty with the evidence than
the prosecutors. After holding a two-day
trial last July, it could not reach a decision.
Because the court apparently found their
evidence of guilt unpersuasive, prosecutors
requested two extensions of the trial, their
legal maximum, to produce supplemental
evidence. The court held only a brief
hearing at year’s end. As winter turned to
spring, it ran out of legal grounds for
further delays and no longer attempted an
explanation. Perhaps it was awaiting
instructions from Communist Party
leaders, as is common in sensitive cases.

By international standards, the trial was
a farce. It was closed not only to the public
and Xue’s family but also to American
officials, in violation of both the consular
agreement and Chinese law. The defence
was not allowed to summon witnesses.
Prosecution witnesses’ pre-trial statements
were simply read out in court. There was
no opportunity to cross-examine secret
police about Xue’s claims of torture and

coercion. Nor could defence counsel
question representatives of the State
Secrets Bureau about its vague definitions
of “secrets” or “intelligence”, and why the
oil database that Xue had obtained for his
company had not been declared protected
information prior to his detention. And
there was no meaningful way to clarify the
line between common, commercial
information and state secrets.

When the court finally rendered its
decision – one year after trial began – its
lengthy opinion cast little light on these
issues. Most interesting was what the
opinion did not discuss. It did not explain
why the charges against Xue – who has
never been charged with spying for the US
government but only facilitated his
company’s purchase of industry data –
were not reduced to illegally obtaining
commercial secrets. That would have been
consistent with the treatment of Australia’s
Stern Hu in the similar but much more
publicised Rio Tinto case decided several
months ago. 

Nor did the opinion explain why IHS
Energy, the oil information company that

employed Xue at the time of the alleged
offence, was not prosecuted, even though it
had purchased the database, and
reportedly continues to offer the data as
part of its commercial information
services. Like Rio Tinto, IHS emerged
unscathed.

Will Xue Feng’s appeal be successful?
Such appeals rarely are. But, in addition to
other serious issues raised, a recently
promulgated guideline calling for the
exclusion of illegally obtained criminal
evidence offers the appellate court an
opportunity to reverse the conviction. Will
the Communist Party allow an
independent review of the case? Otherwise,
it may be a long time before Xue can rejoin
his long-suffering family, and this festering
wound to international business and Sino-
American relations can heal. 
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T
he Joint Civilian-Military Investigation Group, which
South Korea established to investigate the sinking of its
corvette, the Cheonan, in March, is expected to publish a
final report this month. Much is riding on the document,
which will be studied carefully by analysts in various

countries, including China. The interim report in May concluded
that the vessel was struck by a North Korean torpedo. 

However, China and Russia have not accepted these findings
and, even within South Korea, debate has been intense. A number
of scholars, too, have cast doubt on the findings. 

The three conclusions of the Joint Investigation Group (JIG)
were rejected by a report, “Rush to Judgment: Inconsistencies in
South Korea’s Cheonan Report”, co-authored by Seunghun Lee, a
physics professor at the University of Virginia, and J. J. Suh,
director of Korea studies at Johns Hopkins University. 

“After a careful analysis of the JIG’s report and evidence and our
own physical testing,” they write, “we find that the JIG has failed (1)
to substantiate its claim that there was an outside explosion; (2) to
establish the causal linkage between the Cheonan’s sinking and
the torpedo; and (3) to demonstrate that the torpedo was
manufactured by the DPRK [North Korea].”

Instead of accepting the JIG’s report, they call for a new
“investigation that is as thorough, objective and scientific as
humanly possible” in order to “get to the bottom of the Cheonan
incident to discover the cause and perpetrator”. 

It now turns out that the JIG’s final report may not be made
public. That would be a mistake. For one thing, aside from South
Koreans, the experts involved came primarily from Seoul’s allies –
the United States, Australia and Britain. Sweden was the only
exception. 

There has been no explanation as to why other experts, such as
from China and Russia, were not invited to take part. Had they
done so, their governments would have had difficulty rejecting the
findings. 

If the final report is to be credible, it should be made widely
available so that its reliability would
not be doubted. As it is, many
questions remain. A simulation
intended to show how a bubble might
be formed by an underwater explosion
– and how it might break a ship in two
– had not been completed by the time
the interim report was released. 

Not all the investigators agreed with
the conclusions. Shin Sang-chul, one
of three experts recommended by the
South Korean parliament to join the
investigation, disagreed with the
official findings. Shin, a former naval
officer who had worked for seven years

for a shipbuilding company, argued that the sinking was the result
of an accident and accused Seoul of tampering with the evidence
to lay the blame on North Korea.

Doubts have also been raised by the Lee-Suh team, which
conducted its own study. Their report points to apparent
inconsistencies in the official findings. 

Evidence produced by the JIG linking North Korea to the
Cheonan sinking included parts of a torpedo, with one fragment
carrying ink markings in Korean. However, Lee and Suh pointed
out that the outer part of the torpedo propulsion unit was
extremely corroded, “presumably because the coat of paint that
would have protected the metal had been burnt off during the
explosion”. 

But, they say, “ink has a lower boiling point, typically around
150 degrees Celsius, than paint does – typically 350 degrees
Celsius”, and so the ink marking should have burned away just like
the outer paint.

They write: “This inconsistency – the high-heat-tolerant paint
was burnt but the low-heat-tolerant ink was not – cannot be
explained, and casts serious doubt on the integrity of the torpedo
as ‘critical evidence’.”

In view of the many questions that have been raised, the final
report needs to be of a very high standard indeed. If doubts
remain, then a new investigation may have to be considered. 
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Ten foreign ministers from the
Association of Southeast Asian
Nations are meeting in Hanoi this
week. When their initial gathering
ends, they will host counterparts
from across the region and the
United States, including Secretary of
State Hillary Rodham Clinton. Asean
has been criticised as a talking shop,
but now its dialogue and strategic
leadership are badly needed. 

Ironically, the two leaders who
most emphasised the need for
leadership in Asia and across the
Pacific recently left office. Former
Japanese prime minister Yukio
Hatoyama and Australia’s ex-
premier Kevin Rudd both
championed regionalism from early
in their short time in office. Though
they are gone, the issue of regional
leadership grows more important by
the day.

The security issues facing the
region, from the Korean Peninsula
to the outcome of the upcoming
elections in Myanmar this autumn,
have grown more pressing – perhaps
all the more so in view of reports that
North Korea is assisting Myanmar’s
ruling generals to develop nuclear
capabilities. Moreover, the role and
attitude of a rising China must be
assessed on a regional basis. 

All these issues test the region’s
ability to manage peace and
mitigate tensions between its main
powers – and thus underscore the
concerns that Hatoyama and Rudd
raised. Hatoyama called for an East
Asian Community, emphasising ties
with China and South Korea while
questioning the continuing
presence of US military bases on
Okinawa, the issue that eventually
triggered his resignation. Rudd
raised the idea of an Asia-Pacific

Community with strong US ties. 
As the Australian and Japanese

initiatives fade, attention now turns
to Asean, which has put in place
norms for peace that all major
powers affirm. The Asean Regional
Forum brings together foreign
ministers and is benefiting from
renewed attention by Clinton, who
is making her second appearance. 

But more may be needed. Asia’s
major economies continue to grow
and integrate, whereas the US
economy remains soft and its
leaders’ attention is increasingly
focused on its domestic challenges.
A shift of relative strategic influence
and strength is discernible,
especially given the rise of India and
China. But old and unresolved
rivalries within Asia are finding new
expression as political ambitions
and military budgets expand.

The US has shown interest in a
multilateral path to engagement
with Asia on strategic issues. But
President Barack Obama’s
administration has yet to decide
which format it thinks best. There is
a need for substantive engagement,
so that a leaders’ meeting makes
sense. After all, there is already the
Asia-Pacific Economic Co-operation
forum for economic issues, as well
as the US-Asean Summit. 

Two leaders who pushed for
regionalism in Asia have departed
because of domestic politics. Those
who remain would be well served
not to overlook exigencies at home.
But they also must acknowledge and
attend to the post-crisis challenges
facing the region as a whole.
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The passing of the revised political
reform proposal seems to have put a
temporary stop to our long-running
debate over constitutional reform.
Now the fine tuning has begun. 

The Democrats have proposed a
relaxation of the rules for the five
new functional seats in the
legislature: they want to allow
candidates who are not district
councillors to stand for the seats – as
long as they have “substantial
connections” to district affairs. 

In principle, the revised electoral
package is supposed to increase the
democratic element of the
functional constituency system –
opening the voting to some 3.2
million voters. 

But what the Democrats are
proposing has nothing to do with
boosting democracy. It’s obvious
they want to change the game plan
to accommodate former district
councillors, including some of their
party members.

Many suspect that the
Democrats’ support for the electoral
package had more to do with
creating political opportunities for
themselves than advancing
democratic development.

If they are really trying to create a
more favourable condition for the
political comebacks of party
colleagues such as Sin Chung-kai
and Tik Chi-yuen, they will have to
be prepared for political
repercussions, such as a loss of
credibility and tarnished reputation. 

Their proposal goes against the
principle of fairness. Under the new
rules, only elected district
councillors can be nominated to run

for the new Legco seats. If the rules
are relaxed – letting former
councillors or those with
connections with the district
councils or district affairs run – then
it would no doubt give appointed
district councillors the excuse to be
included, as well. 

Nobody can deny that they, too,
have strong district connections. 

The term “substantial
connections with district affairs” is
too vague, and will only stir debate
and cause undue confusion. 

Many prominent political figures
are considering running for the new
seats. They reportedly include
lawmaker and Savantas Policy
Institute chairwoman Regina Ip Lau
Suk-yee and Civic Party chief Audrey
Eu Yuet-mee. 

The new positions are being
called “super legislators”, since their
mandates are so broad. But I think
this title is all glamour and no
substance.

But there is nothing “super”
about them: they will never measure
up, in terms of representation, to
those elected in direct elections
through geographical
constituencies. The new seats will
still be chosen in a small-circle
election since the selection pool is

highly restricted – only elected
district councillors are qualified to
nominate or to run. 

So, even if a candidate gets
elected through this channel, with
hundreds of thousands of votes, it
still doesn’t make him or her a
“super legislator”. 

Ultimately, it is the quality of the
votes that counts and not the
quantity. 

The term “super legislator” is
nothing more than a novelty that
gives undue recognition to these
new legislators.

Good politicians should do more
and talk less. 

The Democrats have chosen
their path; they want to hold
dialogues with Beijing and the Hong
Kong government instead of opting
for a more radical approach.

If that’s what they want, they
must believe it is the right way
forward, and they don’t need to keep
explaining their actions. 

By talking about their future
plans – such as their decision not to
be part of the Executive Council or
any ruling coalition – they will only
dig themselves further into a hole.
They would do well to remember
actions always speak louder than
words.
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In the modern world, we cherish our
freedom and individuality. As car
advertisers have long understood,
few experiences make us feel more
liberated than a fast ride with the top
down.

To be modern is to be mobile.
Our economy depends on the free
and rapid circulation of people and
goods, and we have invented
transport technologies to suit our
needs. First the railroads moved
people and goods at previously
unimaginable speeds, while
steamships circled the globe. Then,
in the 20th century, airplanes moved
us even faster.

For most people, though,
mobility means cars. Cars freed rural
people from their isolation and gave
city dwellers access to the
countryside. The middle classes take
their cars for granted, while the
world’s poor aspire to car ownership
as a token and a tool of
advancement. But is our modern
mobility sustainable? We are facing
an energy crisis, a climate crisis and
an economic crisis – and perhaps a
mobility crisis as well.

Amid road construction and
honking horns, the vaunted
freedom of the open road has long
since vanished in the rear-view
mirror. If we continue to fill our
cities – not just London and Los
Angeles, but also Mumbai and
Shanghai – with cars, we will be left
with little mobility and barely
functional cities.

Which brings us to the state of
the US car industry. Even as the
business went global, US car
companies remained a breed apart.
Although Ford and General Motors
build small cars in Europe, they
made their money at home by

persuading urban dwellers to buy
gas-guzzling behemoths. Those
days may be over. 

The global economic crash came
on the heels of the 2008 oil-price
explosion, which proved to be short-
lived but is likely to return as global
oil supplies are stretched to the limit.
Few of us will voluntarily renounce
our modern mobility. Yet the end of
cheap oil – along with the recession
– invites us to escape the burden of
car loans, sell the second car, drive
less, car-share, choose smaller
vehicles, mass transit, bicycles, or
our feet, or move to walkable,
transit-linked neighbourhoods. 

Economists who blithely assume
that pre-2008 car sales levels were
“normal”, because Americans
“need” their cars, misunderstand
the nature of the car market.
Enormous cars, long commutes and
vast parking lots do have their
advantages, but we could manage to
live without them.

And yet other countries’ growing
middle classes want to emulate the
American dream – to be able to drive
to the country and seal themselves
off from city streets, just like
Westerners. Most governments, too,
are eagerly building highways and
promoting domestic car industries.

Still, if trend-setting Westerners
are increasingly cycling, walking and
riding trains, perhaps wealthy Asians
will follow suit, and perhaps their
governments will begin to doubt
that cars are the way of the future. 

It is difficult to imagine a world in
which cars, and driving, are out of
fashion. But it is bound to happen
someday, and perhaps that day is
not far off.
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