
T
wo cases have riveted
foreign attention on
criminal justice in
mainland China this
summer. On July 5, the
state security agency
detained Rio Tinto
representative Stern Hu
on suspicion of
espionage and bribery.

On July 29, the ordinary police detained
human rights activist Xu Zhiyong 
on suspicion of tax evasion. 

Xu was released on the mainland’s
equivalent of bail after less than three
weeks of investigation. Although the major
charge against Hu has been reduced from
espionage to theft of business secrets, he is
still in detention after nine weeks and may
be there for many more months before
investigations and expected trial
proceedings are concluded.

Every country needs a pre-trial
detention system. But pre-trial detention
infringes upon the presumption of
innocence, since it punishes before
conviction. It also tempts police to torture
suspects in order to extract confessions
and restricts suspects’ opportunities to
prepare a defence. That is why the
International Covenant on Civil and
Political Rights, which Beijing has signed
but not ratified, mandates a presumption
in favour of pre-trial release. 

Yet in what circumstances should
suspects be released pending completion
of investigations and, if necessary, trial?
Who should make that decision and when?
After what procedures? And what, if any,
conditions should be attached to pre-trial
release?

Xu’s release was a surprise, since on the
mainland most accused remain detained
throughout the trial and appellate process.
Bail applications are seldom granted, even
in cases where a long prison sentence is not
possible. 

On the mainland, bail is not an
individual right designed to minimise
restraints on freedom but an alternative
pre-trial coercive measure. When bail is
granted, it is usually on the initiative and
for the convenience of the police. Is the
detainee gravely ill, pregnant or unlikely to
confess further? Are detention facilities
overcrowded? Are there personal or
political pressures to release the detainee?
Are the generous time limits for pre-trial
detention about to expire, but investigation
is not completed? 

Some suspects cannot receive bail
because they are likely to commit harm if
free, and migrants are usually not eligible
for fear they would disappear. Yet
investigators often deny bail because

nothing stimulates confession like
detention, where conditions can be awful
even without torture.

If evidence of guilt is insufficient, but
police or prosecutors want to save face and
reduce the risk of being sued for false
imprisonment, instead of simply releasing
the suspect, they may resort to bail. This
enables them to keep the released person,
who may not travel without permission
and can be subjected to other restrictions,
on a short leash for up to a year. Thus they
punish someone they cannot convict and
hope to deter similar conduct. Whether

bail decisions are made by police or
prosecutors, no hearing gives suspects or
lawyers an opportunity to present
arguments favouring bail. No written
reasons for denial are required, and there is
no outside review. 

Sometimes investigators and detainees
negotiate the terms of release. Will the
suspect sign a “confession” that protects
his captors against a lawsuit? Will he
promise to abandon the conduct that got
him locked up? The police can always
cancel the release if the suspect repudiates
any statement or promise extracted as its
price. Thus, although not convicted or even
indicted, the released person is monitored
like a criminal on probation or parole. 

This may be the plight of Xu – release
without relief. He has declined to discuss
his case. Yet he has announced his
determination to continue the important
public interest work that was interrupted
by his detention and the closing of his legal
aid organisation. He balanced this,
however, by stating that recent experience

had taught him to show compassion
towards not only the victims of unjust
actions but also their perpetrators, that
compromise is necessary and that he
should maintain a lower profile. 

To be sure, Hu would welcome
conditional release. There could still be
many months before trial, and theft of
commercial secrets and bribery are charges
serious enough to make him an unlikely
bail prospect.

Yet no one had predicted Xu’s release.
Hu’s lawyers should certainly seek bail, as
Xu’s did. Hu has probably revealed
everything he knows about his case, he can
be released on conditions that prevent
flight and granting him bail would ease the
continuing pressure on Beijing from
foreign governments and business. As Rio
Tinto knows, nothing ventured, nothing
gained!
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Pre-trial detention is the norm on the mainland, and suspects are
released more as a coercive measure, writes Jerome A. Cohen 
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I
s China going to pull the rest of the world out of the financial
crisis? Or will the world have to depend on the revival of
American consumers’ desire to buy endlessly once more?
These are the questions being debated in the financial news
pages all over the world – but something is missing. In Hong

Kong, we understand very well how the inflow of investment to
China since the 1980s helped to turn the country into the world’s
export production centre. The Pearl River Delta, where Hong Kong
has invested very heavily, is one of the nation’s most productive
areas and the export-led growth strategy has paid off handsomely
for many industries. Trade accounts for more than 40 per cent of
China’s gross domestic product. 

However, we now know that this strategy is vulnerable to
external fluctuations. Today, China is affected by the global
downturn as consumers in the US and Europe buy less and save
more. Hong Kong manufacturers have had to cut back production,
with some even closing factories, while others look for new ways to
remain viable and competitive. There have been massive lay-offs
across the border as a result and this is one of the stickiest
challenges for the central government. Beijing is also affected by
the financial meltdown in America, since most of its foreign
exchange reserves are in US-dollar-denominated papers. 

Nevertheless, China is still growing when many other
economies are in recession. Investment is still flowing in when it
has dried up for others. Beijing’s trade surpluses with the major
importing countries are shrinking but its external reserves remain
massive: more than US$2 trillion. For these reasons, it is seen as
the shining hope to pull the world out of the economic doldrums.
The expectation now seems to be that it will buy from the rest of
the world. 

What does China import? It is a huge buyer of raw materials,
including energy (mainly oil and gas),
intermediate products, and parts and
components, much of which are used
in export production. But its imports of
consumer products are relatively
small. Although mainland tourists are
hearty shoppers of foreign brands
when they travel abroad, giving the
impression they too are on the way to
becoming champion consumers, the
mainland mostly depends on
domestic production for its own
consumption. 

In the US and Europe, the
proportion of consumer products

imported from developing nations is significant, especially from
China. Thus, even though the mainland’s GDP may still grow at 7
per cent this year, that will probably not entice it to buy a lot more
from the rest of the world. To a great extent, its exports dictate
much of its imports, such as raw materials, parts or specialist
manufacturing equipment. In any event, China’s economic health
is perhaps not as good as one would like it to be. Government
revenues fell 2.4 per cent in the first half of the year and there may
well be a fiscal deficit for the full year. 

Many economists are also talking about when the US economy
will recover so Americans can regain their insatiable appetite for all
kinds of consumer products from the rest of the world. According
to this view, the global economic crisis must end where it began –
in America. As a consumer, China is not yet in a position to replace
the US as the world’s major economic engine, and US material
consumption remains vital to the overall well-being of everyone.
Consumption, and the more the better, makes the world go round.

Our factories produce many things we don’t really need or even
want. However, our economy is threatened if we stop buying
things, irrespective of how much it depletes our finite resources
and poisons our planet. China alone is unlikely to revive the global
economy. Yet the success of America – or any country, for that
matter – need not be defined by how much its people consume.
Spending on the right kinds of “real” goods – education, health, a
cleaner environment, and safe and well-functioning cities – will
achieve far greater long-term benefits to the whole of society than
will material consumption.
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Economic saviour?
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US as the
world’s major
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Other Voices

A recent decision by Myanmar’s
government to sentence pro-
democracy leader Aung San Suu Kyi
to a further 18 months’ house arrest
shows how difficult it is to deal with
the ruling generals. Yet the first steps
towards a new approach may
already have been taken. 

The clearest sign comes from the
Association of Southeast Asian
Nations, of which Myanmar is a
member. Thai Foreign Minister
Kasit Piromya has consulted his
counterparts in Cambodia,
Indonesia, Singapore and Vietnam,
and, as current Asean chair, he
floated the idea of concertedly
requesting a pardon for Suu Kyi. 

Asean government officials have
since met to draft a text. Approval by
the association’s foreign ministers
may come this month, with Asean
leaders tackling the issue in October. 

Of course, amendments and
objections should be expected. But
the pardon request is already
significant. It seeks to be finely
balanced, respecting the regime’s
sovereignty while subtly pressing
home the point in unison. The
request would be an official and
public mode of communication,
instead of the usual behind-the-
scenes quiet diplomacy. 

What Asean says or does not say
will not change things immediately.
Even if Suu Kyi is pardoned, she may
yet still be detained on political
grounds or face other barriers aimed
at preventing her from competing in
elections promised for next year. 

But Western sanctions have not
worked, either. They instead paved
the way for investments in Myanmar
by those with less concern about
human rights violations – first by

Asean neighbours in hotels and
other sectors, and more recently by
China and India, which are vying for
projects and influence in the
strategic energy sector. As a result,
Myanmar’s generals have been able
to play one side off against another. 

That game may be changing.
Asean’s initiative is a step forward
for the group. While it rejected
previous calls to impose sanctions,
or even to expel Myanmar, this step
shows that it will not remain inert. 

The Asean effort coincides with
two other developments. One is the
decision by the US to reconsider its
policy of sanctions, becoming more
flexible while remaining true to its
values and interests. Some activists
criticised US Senator Jim Webb’s
journey to Yangon to obtain the
release of John Yettaw, the American
whose actions triggered the charges
against Suu Kyi. But this is in line
with the Barack Obama
administration’s policy of seeking a
dialogue even with unfriendly states. 

The other development is less
obvious. After the court delivered its
verdict, the regime halved the
sentence and agreed to keep Suu Kyi
under house arrest, rather than
move her to one of its worst jails.
This may not seem like much of a
concession. But the junta seems to
be trying to cause less offence. Is it
seeking a way out of its isolation? 

How the generals respond to the
Asean request will be an important
signal of the regime’s intentions.
Asean is important to achieving that
goal, but US involvement is key, as is
the inclusion of China and India. 
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It’s the nature of Afghanistan that
nothing there ever works out quite
the way outsiders expect, and that
certainly was the case with last
month’s presidential election.
Rather than producing a mandate
for good governance, the balloting
has instead brought allegations of
fraud, political squabbling and
delay, and a new set of headaches in
the war against the Taliban.

The administration of Barack
Obama has talked of Afghanistan as
the “good” war (as opposed to the
“bad” one in Iraq), where more US
troops and a smarter strategy would
produce results. But getting
Afghanistan right won’t be as easy as
it once seemed.

As key policymakers returned to
Washington this week from August
holidays, they were weighing the
Afghanistan conundrum. Should the
US president back a broad
counterinsurgency strategy that
would try to build long-term stability
by protecting the Afghan population
and promoting political
reconciliation? Or should he opt for
a less-costly counterterrorism
approach that would use hi-tech
firepower to prevent al-Qaeda from
rebuilding safe havens?

Obama hasn’t decided which
approach he favours, nor have his
top advisers. General Stanley
McChrystal, the commander in
Kabul, has just delivered his
recommendation for the broader
strategy – which would almost
certainly mean more troops next
year. Meanwhile, US Vice-President
Joe Biden and many members of
Congress are urging a narrower
focus. Some critics have warned that
this could be “Obama’s Vietnam”.

Before Obama commits to the
goal of stabilising Afghanistan, he
should be confident that the US has
a better chance of success than two
earlier aspirants, Britain and the
Soviet Union.

McChrystal’s supporters argue
that comparison with the British or
Soviets is misplaced. “No one has
ever tried counterinsurgency in
Afghanistan,” one official said. “The
British didn’t try to protect the
Afghan population, and the
Russians certainly didn’t.” This
official said McChrystal’s goal was
not remaking Afghanistan into “a
21st-century Jeffersonian
democracy”, but something more
realistic: “We’re shooting for
something above Somalia but below
Bangladesh.”

The counterinsurgency doctrine
McChrystal advocates has excited a
new generation of military officers.
I’ve seen it applied in outposts in
Iraq and Afghanistan, and it’s
impossible not to be impressed by
the dedication and even the
idealism of its proponents. But there
is little hard evidence that it will
work in a country as large and
impoverished as Afghanistan.

Obama will have to roll the dice
when he decides on Afghanistan
strategy. McChrystal’s approach is
risky, but so is the limited,
counterterrorism alternative that
Biden and others are advocating.
This may be one of those messy
situations where the best course is to
both shoot and talk – a strategy
based on the idea that we can
bolster our friends and bloody our
enemies enough that, somewhere
down the road, we can cut a deal.
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Will historians 100 years hence look at
the beginning of the 21st century,
much as we look at the end of the
19th, and say: “Unfortunately the
peace and prosperity of the moment
was but an interlude before the
bloodiest century in mankind’s his-
tory?” Will they conclude, as Aldous
Huxley did, that “every road towards
a better society is blocked, sooner or
later, by war, by threats of war and
preparations for war? This is the
truth, the odious and unacceptable
truth.”

Pessimists have grist for their mill.
President Barack Obama is engaging
America in what is going to be a long
and bloody battle in Afghanistan. 

Despite this, the big picture is ar-
guably far better and more inherently
stable than it was in 1899. Major war
involving the most powerful indust-
rialised countries, capable of des-
truction far and wide, is much less
likely than it has ever been. Unlike in
previous ages, neither economic, re-
ligious nor ideological forces push us
in the direction of war. War, in the age
of nuclear and hi-tech weapons, is a
loss-making enterprise.

Virulent religious strife, the cause
of so much bloodshed in Europe, is
absent. Communism is dead and the
credo of the West, democracy, does
not lend itself to wars of conversion.

The state is no longer made by war
for the purpose of making war. The
modern industrial state is, par excel-
lence, an economic institution. De-
mocracy, not so long ago an uncer-
tain, precarious achievement, is to-
day deeply embedded in all the most
advanced economies, apart from
Russia – where it struggles for light.

Democracies do not go to war
with each other. Elections, increasing
political and economic transparen-
cy, the separation of powers, a watch-
dog media, the urge of young men
and women to make money not war
and, in Europe, the formation of a
single currency, make serious all-out
war a remote prospect.

But this sense of common secu-
rity is confined to Europe, North
America and Japan – although it
should be added, South America

which, for all its historic tendencies
towards bravado over the last two
centuries, is the continent that has
least gone to war. In Africa, the num-
ber of wars has fallen at a remarkable
rate in the last decade.

In parts of West Asia, a number of
the old-time ingredients of war are
present – struggles over land and reli-
gion, combined with the new-time
ingredients of modern weapons.

Still, combative though many of
these countries tend to be, they lack
the capacity to wage major war – in
the “world war” sense. Outside the
West, only Russia and China could do
that. It is these two states that hold in
their hands the peace of this century,
to make it or break it.

Moscow claims a sphere of influ-
ence in the territories of the former

Soviet Union, but nothing more.
Beijing claims a sphere of influence in
the South China Sea and the owner-
ship of Taiwan, but nothing more.
Both are essentially inwardly preoc-
cupied and neither are committed, as
were their Orthodox Marxist prede-
cessors, to the violent overthrow of
present-day political, military and
economic arrangements.

“The practice of war, once the pre-
rogative of the strong, instead is in-
creasingly the tactic of the weak,”
writes Michael Mandelbaum in
Survival, the journal of the Interna-
tional Institute for Strategic Studies.
His argument, eloquently developed
at length, is that “the great chess
game of international politics is fin-
ished or at least suspended. A pawn is
now just a pawn, not a sentry stand-
ing guard against an attack on the
king.” We’ll still have our Afghani-
stans, Kashmirs, Iraqs and Congos
but, he argues, over time they are be-
coming less numerous and the stakes
for the rest of the world are lower.

That doesn’t mean this century
won’t have some bad wars. Doubt-
less there will be plenty of those. But
major war, involving a clash of the
best armed gladiators, with convul-
sions on a scale that twice consumed
the young men and innocents of the
20th century, could be in abeyance.
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History of world wars
unlikely to repeat itself

Major war involving
the most powerful
industrialised
countries is much 
less likely than ever 
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